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The factors affecting the valuation to be declared in 
the initial capital stock tax return are discussed in the 
July issue of the Tax Magazine (p. 259) by Arnold R. 
Baar of the Chicago Bar, under the caption “Valuation 
of Capital Stock for Federal Stock Tax.’ Since the 
considerations therein presented may 
make a revised declaration desirable, 
the present article is particularly 
timely.—Editor. 


ESPITE the extensions grant- 
ed to August 31, and more 
recently to September 29, 

1933 for filing Federal capital stock 
tax returns, many corporations ap- 
parently have already filed a decla- 
ration of value under Section 215 of 
the National Industrial Recovery 
Act. The question has arisen 
whether these companies can revise 
that valuation in a further return 
filed prior to September 29th. For 
those corporations which have not 
as yet filed such a return, the ques- 
tion, of course, does not exist. But 
tor those concerns which have here- 
tofore filed a hasty, or ill-advised 
declaration of the value of their 
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Can a Declared Capital Stock 
Tax Value Be Revised? 


By FREDERICK L. PEARCE * 





NuMBER 9 


an ill-considered declaration of value of a corpora- 
tion’s capital stock. An amended return, however, 
has been defined by implication in several decisions 
as a return filed subsequent to the expiration of the 
period for filing an original or first return. The pri- 
mary question, therefore, rests upon 
the determination of (1) what is a 
“first return” and (2) during what 
period may such first return be filed. 

A somewhat analogous situation 
exists with respect to the option 
given to a husband and wife to file 
a single joint return or two separate 
returns under Section 51 (b) of the 
Revenue Act of 1932. The option 
selected by the spouses in filing the 
return required by the statute is 
binding and cannot be changed by 
filing an “amended” return. See 
Rose v. Grant, 39 Fed. (2) 340 and 
Buttolph v. Commissioner, 29 Fed. 
(2d) 695, affirming 7 B. T. A. 310. 
In other words the first declaration 
of the option is binding and cannot 
be amended. 

The situation has arisen, how- 
ever, in which a husband and wife 
have, early in the period for filing 





capital stock, the matter of a revised 
declaration may be of considerable 
practical importance. 

Subdivision (f) of Section 215 of the recovery act 
provides in part that: 


For the first year ending June 30 in respect of which a 
tax is imposed by this section upon any corporation, the 
adjusted declared value shall be the value, as declared by 
the corporation in its first return under this section (which 
declaration of value cannot be amended), * * *. 


It seems to be conclusive from this provision that 
an “amended” return cannot be availed of to correct 


ee 


* Attorney at Law, Washington, D. C. 
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the return required by the statute, 
filed an ill-considered return, and 
later filed a revised return de- 
claring a different option prior to the expira- 
tion of the period for filing the first return. In 
McIntosh v. Wilkinson, 36 Fed. (2d) 807, it is held 
that the spouses’ right to declare their election of 
the basis upon which returns shall be made extends 
for the whole period of the statute for making re- 
turns, and that the last return filed during such 
period is “the return” declaring the election that is 
binding. The Bureau has adopted this rule in 
(Continued on page 359) 


































































































































































































































































































































































































































































































































Waiver of Jury Trial in Tax Cases 


By W. Eart SMITH * 


a ae of jury trial in United States District 


courts in tax cases is made possible by provi- 

sion in Federal statutes, but it is of consider- 
able importance in order for a taxpayer to avail 
himself of all the benefits of these statutory provi- 
sions that strict compliance with the provisions be 
had in order that the findings of the court upon the 
facts, whether special or general, can be virtually 
treated as jury verdicts and be subject to the same 
review as to their correctness by the appellate courts 
as are jury verdicts. The necessary steps which 
must be taken by taxpayer’s counsel 
are, therefore, of indispensable value 
to note in view of the fact that many 
cases are irretrievably lost on ap- 
peal simply because of the neglect 
of counsel to take the necessary pre- 
cautions in the lower court. 

The pertinent statutes are Sec- 
tions 773 and 875, Title 28, U. S. C. 
(Sec. 649 and 700 R. S., U. S.), Sec- 
tion 773, Title 28, U. S. C. (649 
R. S.) being amended by Act of 
May 29, 1930, c. 357, 46. Stat. 

Section 773, Title 28, of the 
U. S. C. originally read as follows: 

Sec. 773. Same, by Court. Issues of 
fact in civil cases in any district court 
may be tried and determined by the 
court, without the intervention of a jury, 
whenever the parties, or their attorneys 
of record, file with the clerk a stipula- 
tion in writing waiving a jury. The 
finding of the court upon the facts, 
which may be either general or special, 
shall have the same effect as the verdict 
of a jury. 

The amendment of May 29th, 
1930, is as follows: 

Sec. 773. Same, by Court. Issues of fact in civil cases 
in any district court may be tried and determined by the 
court, without the intervention of a jury, whenever the 
parties, or their attorneys of record, agree to waive a jury 
by stipulation in writing filed with the clerk or by an oral 
stipulation made in open court and entered in the record. _ The 
findings of the court upon the facts which may be either 


general or special, shall have the same effect as the verdict 
of a jury. 


Section 875, Title 28, U. S. C. is as follows: 


Sec. 875. Review on cases tried without jury. When an 
issue of fact in any civil cause in a district court is tried 
and determined by the court without the intervention of a 
jury, according to Section 773, the rulings of the court in the 
progress of the trial of the cause, if excepted to at the 
time, and duly presented by a bill of exceptions, may be 
reviewed upon a writ of error or upon appeal; and when 
the finding is special the review may extend to the deter- 
mination of the sufficiency of the facts found to support 
the judgment. (Sec. 700 R. S.: Feb. 13, 1925, c. 229, Sec. 1, 


43 Stat. 936.) 

Trial by jury in tax cases is a constitutional right 
which may be waived by parties presenting their 
cases before the District courts. Section 773 above 
does not add or detract from that right in any par- 
ticular except to provide the form that such waiver 

* Attorney at Law of Satterlee & Green, New York City; former 


Special Assistant to the Attorney General, Tax Section, Department of 
Justice: former Denutvy New York State Attorney General. 








must take before the findings of the district judge 
may be subject to review by higher courts. The 
right of trial by jury may still be waived without 
regard to Section 773, as in cases, for instance, where 
there is an appearance and participation in a trial 
without the parties having demanded a jury. Kear- 
ney v. Case, 12 Wall. 275, Pergo v. Dodge, 163 U. S. 
160, 166. It must be noted, however, that compli- 
ance or non-compliance with the statute becomes a 
question of considerable importance when an appeal 
is made. The so-called Conformity Act which com- 
pels procedure in federal courts to 
follow that of the state in which 
the court is sitting as near as may 
be, does not control with reference 
to a waiver of jury. Bowers vz. 
Henry Steers (CCA 2), 241 Fed. 377. 

The purpose and effect of Sec- 
tion 773 when read together with 
Sections 772 and 875 is to define the 
scope of appellate review in actions 
at law which have been tried with- 
out a jury. Jurisdiction to review 
such cases is wholly dependent 
upon the existence of these sections, 
for, as was said in Campbell v. 
United States, 224 U. S. 99, prior to 
the enactment of Section 773, “the 
trial to the district court without 
a jury was in the nature of a sub- 
mission to an arbitrator, a mode of 
trial not contemplated by law, and 
the courts’ determination of the is- 
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sues of fact and ofthe questions of 
law supposed to arise upon its spe- 
cial findings was not a judicial de- 
termination and therefore was not subject to a 
re-examination in an appellate court.” Campbell v. 
Boyreau, 21 How. 223; Rogers v. United States, 141 
U.S. 548. 


Review of cases tried without the intervention of 
a jury is limited by Section 875, to cases tried accord- 
ing to Section 773. That is to say, cases in which 
“the parties or their attorneys of record file with the 
clerk a stipulation in writing waiving a jury,” and 
now, since the amendment of May 29, 1930, limits 
review to cases in which “the parties, or their attor- 
neys of record, agree to waive a jury by a stipulation 
in writing filed with the clerk or by an oral stipulation 
made in open court and entered in the record.” 

Therefore, unless strict compliance is had with the 
terms of the statute and written stipulation filed with 
the clerk of the court or an oral stipulation made in 
open court and entered in the record, the rule in the 
case of Campbell v. United States, supra, applies and 
no review can be had of the rulings of the court 
below or of the questions of law in the course of the 
trial or of the sufficiency of a special finding made to 


support the judgment. Duegnain v. United States, 
274 U.S. 195. 
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In considering the effect of Section 773 and the 
amendment thereof above mentioned, the distinction 
between special and general findings must be borne 
in mind, observing always the fundamental rule that 
general findings of fact by the lower court, whether 
made by the judge or a jury, are conclusive. In Fleish- 
man Co. v. United States, 270 U. S. 349, the court 
makes clear that: 


In the absence of special findings, the general finding 
of the court is conclusive upon all matters of fact, and 
prevents any inquiry into the conclusions of law embodied 
therein, except in so far as the rulings during the progress 
of the trial were excepted to and duly preserved by bill 
of exceptions, as required by the statute. 


To obtain a review by an appellate court of the conclu- 
sions of law a party must either obtain from the trial court 
special findings which raise the legal propositions or pre- 
sent the propositions of law to the court and obtain a 
ruling on them. 


He should request special findings of fact by the court, 
framed like a special verdict of a jury, and then reserve 
his exceptions to those special findings, if he deems them 
not to be sustained by the court from the facts found, he 
should have them separately stated and excepted to. In 
this way, and in this way only, is it possible for him to 
review completely the action of the court below upon the 
merits. 

















These matters are of imperative importance for the 
government subjects the record in each case coming 
up from a district court, in which jury trial has been 
waived, to an examination (memo., Department of 
Justice, Sept. 5, 1930) in order to determine whether 
the case is reviewable by the appellate court, whether 
Section 773 has been complied with, and to see 
whether the findings are “general” or “special.” For 
if Section 773 has not been followed, or if such fact 
does not appear affirmatively from the record, then 
the only questions reviewable, whether the findings 
by the judge below are general or special, are ques- 
tions arising on the process, pleadings, or judgment, 
unless the facts are admitted under a case stated. 
This has been the rule since the first Judiciary Act 
of 1789 except in cases which arose under special acts 
of Congress relating to Louisiana and to California 
and Oregon. (Moore v. Sinne, (CCA 8) 24 F.. (2) 
960). The scope of review was no broader, even if a 
written stipulation was filed in such cases until the 
Act of Congress of March 3, 1865 (13 Stats. 500) ; 
which is Section 773 above, which permitted relief 
where a written stipulation was filed. Moreover, 
where the waiver is made in open court the record 
must state so explicitly. The mere assertion that the 
case came to trial, the jury being waived is insuffi- 
cient to show a written waiver. Rush v. Newman, 
(CCA) 58 F. 158, 160. Where it does not appear by 
the transcript of record that a jury was waived by 
stipulation, the judgment although valid, cannot be 
reviewed except for error on the face of the pleadings 
or of the judgment itself because the judge is re- 
garded as sitting as an arbitrator. Bond v. Dustin, 
= U. S. 604; Dundee Mortgage Co. v. Hughes, 124 

). BAe 





































































Where the statute is not strictly followed, neither 
the evidence nor any question of law presented by it 
are subject to review. (Law v. United States, 266 
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U.S. 495; Campbell v. Boyreau, 21 How. 226; Camp- 
bell v. United States, 224 U. S.99; National City Bank 
vw. Kimball Commercial & Savings Bank, (CCA 8) 2 
F, (2) 461). This applies to both special and gen- 
eral findings. 


If Section 773 has been fully complied with then 
the question of whether the findings of the court are 
general or special becomes of paramount importance. 
If general, the findings are conclusive upon all mat- 
ters of fact and there can be no inquiry into the con- 
clusions of law embodied therein, except insofar as 
exceptions were taken during the trial.* In addition 
to points saved during the trial in court rulings, how- 
ever, questions of process, pleadings and judgments 
are always reviewable. Schnen v. Dickson, 148 U. S. 
71, 73; St. Louis v. Telegraph Co., 166 U. S. 388; 
Vicksburg Ry. v. Anderson-Tuilly Co., 256 U.S. 408, 
415. 


If Section 773 has been followed and the findings 
of the court are special then the findings are tanta- 
mount to special verdicts of juries and exceptions 
can be taken thereto and the points so raised re- 
viewed. (Fleishman Co. v. United States, 270 U. S. 
349.) The opinion of the trial judge dealing gener- 
ally with the issues of law and fact and giving the 
reasons for his conclusion, is not a special finding of 
facts within the meaning of the statute. (Raimond 
v. Terreborne Parish, 132 U. S. 192, 194; British Min- 
ing Co. v. Baker Mining Co., 139 U. S. 222; York v. 
Ww ashburn, 129 Fed. 564, 566; United States v. Stock- 
yards Co., 167 Fed. 126, 127.) Where the statute is 
followed and the findings special, the review may 
extend not only to- questions of process, pleadings, 
and judgment and not only to points raised on excep- 
tions taken during the trial, but to the determination 
of the sufficiency of the facts found to support the 
judgment as well (28 U. S. C. A. 875). So to obtain 
a review by an appellate court of the conclusions of 
law a party must either obtain from the trial court 
special findings which raise the legal propositions, 
or present the propositions of law to the court and 
obtain a ruling on them. Norris v. Jackson, supra, 
129; Martinton v. Fairbanks, supra, 673. That is, as 
the court laconically said in Humphreys v. Third Na- 
tional Bank, supra, 855, “he should request special 
findings of fact by the court framed like a special 
verdict of a jury, and then reserve his exceptions 
to those special findings, if he deems them not to be 
sustained by any evidence; and if he wishes to except 
to the conclusions of law drawn by the court from 
the facts found he should have them separately stated 
and excepted to. In this way, and in this way only, 
is it possible for him to review completely the action 
of the court below upon the merits.” (Fleishman Co. 
v. U. S., supra.) 


*In the very recent case of Arthur C. Havey Co. v. Malley, et al., 
288 U. S. 415, decided by the Supreme Court on March 13, 1933, the 
entire question presented for review was whether the Circuit Court of 
Appeals, although rightly affirming the judgment of the District Court, 
poeny discussed sundry oe beyond the pleadings, not pertinent 

ecause not properly raised. It was held that that inasmuch as these 
were no special findings of fact and no exception on matters of law 
taken during the progress of the trial or duly preserved by a bill of 
exceptions, the challenged judgment should have been affirmed on the 
ground that the assignments of error presented for consideration no 
substantial question of law or fact. 





















































































































































































































































































































































HE purpose of this article is not a technical dis- 

cussion of the processing taxes, but rather to 

state as clearly and briefly as possible, the pur- 
poses of the Agricultural Adjustment Act, the ques- 
tions likely to arise in regard to its validity, as well 
as those relating to the correctness of the rates and 
who is equitably entitled to the benefit of refunds if 
any are in order. 

In a recent article in the American Bar Journal,' 
the question of the constitutionality of the tax was 
reviewed in the light of the decisions of the United 
States Supreme Court which were 
cited and quoted from extensively. 
It is not the intention of this article 
to present the matter in like manner 
but rather to give an outline of 
the important features of the Act, 
reflecting the methods proposed, 
and to state briefly the circum- 
stances leading to its enactment, the 
mischief sought to be remedied, and 
with these facts in mind, to present 
the question as to whether the Act 
as a whole constitutes a valid ex- 
ercise of congressional power, and 
whether any of its provisions are 
unconstitutional or invalid. The 
variety and importance of other ques- 
tions which are quite certain to arise 
in the Act’s construction and applica- 
tion will also be indicated. 

The questions necessarily involve 
not merely the processing tax provi- 
sions, but all the provisions of the 
Agricultural Adjustment Act, the 
comprehensive nature of which is 
indicated by its title which is “An 
act to relieve the existing national economic emer- 
gency by increasing agricultural purchasing power, 
to raise revenue for extraordinary expenses incurred 


by reason of such emergency, to provide emergency 


relief with respect to agricultural indebtedness, to 


provide for the orderly liquidation of joint stock 


land banks, and for other purposes.” 


Title 1, Section 1, declares, in effect, that the acute 


economic emergency resulting from disparity be- 
tween agricultural and commodity prices which has 
largely destroyed the farmers’ purchasing power and 


broken down orderly exchange, seriously impairing 
agricultural assets supporting national credit, has 


affected transactions in agricultural commodities 
with a “national public interest” and rendered the 
enactment of Title 1 imperative. This is a new and 
probably unjustifiable use of the phrase “affected 
with a public interest” but if the statements made 
are sustainable, they indicate conditions directly 
affecting the prosperity of the country and calling for 
a remedy. 


* Attorney, Washington and Chicago; 
Appellate Court. 
1“Ts The Process Tax Constitutional?” 


, by Kingman Brewster, Am. 
Bar A. J., July 1933, Page 423. 
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The effect of Section 2 is to declare it to be the 
policy of Congress to establish and maintain a bal- 
ance between production and consumption of agri- 
cultural commodities and marketing conditions w hich 
will restore the commodities to their former pur- 
chasing power, using the period August 1909-July 1914 
as a base except in the case of tobacco where Au- 
gust 1919-July 1929 is used. The means to be employed 
include the purchase by the Secretary of Agriculture 
of all cotton owned by Federal agencies and contracts 
between the Secretary and the producers of cotton 
whereby the producer shall have an 
option to purchase from the Secre- 
tary at any time up to January 1, 
1934 an amount of cotton substan- 
tially equivalent to the reduction in 
his crop, while the Secretary is also 
given power (1) to provide for re- 
duction in the acreage or reduction 
in. the production for market, or 
both, of any basic agricultural com- 
modity through agreements with 
producers or by other voluntary 
methods, and to provide rental or 
benefit payments in connection 
therewith, in such amounts as he 
may deem fair and reasonable, “to 
be paid out of any moneys available 
for such payments”; (2) to enter 
into market agreements with proc- 
essers, associations of processers, 
etc. ; (3) to issue licenses permitting 
processors, associations of process- 
ors and others to-engage in the 
handling in the current interstate or 
foreign commerce of any agricul- 
tural commodity or product thereof 
or any competing commodity or product thereof. 
He may license them on such lawful terms and con- 
ditions as may be necessary to eliminate unfair prac- 
tices and he may suspend or revoke the licenses, and 
anyone engaged in such handling without a license, 
as required by the Secretary, is subjected to a fine 
of not more than $1,000.00 a day. The question of 
constitutional authority to make use of these rather 
drastic licensing provisions is outside the scope of 
this article. 

It may be of interest to note that the Agricultural 
Adjustment Authority takes the definite position 
that the foregoing provisions of the act are complete 
in themselves and self-sustaining and may and will 
be put in force regardless of what may happen to the 
processing tax provisions. This position was fore- 
shadowed by the phrase, quoted above, “to be paid 
out of any moneys available for such payments.’ 

The processing tax begins with Section 9, and it 
may be noted that instead of saying “for the pur- 
pose of obtaining rev enue to carry out the foregoing 
provisions of the act,” it says “to obtain revenue for 
extraordinary expenses incurred by reason of the 
national economic emergency there shall be levied 
processing taxes as hereinafter provided.” By its 
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adroitness of language, the Act attempts to avoid 
tying the crop reduction and processing tax provi- 
sions together in such a manner that the invalidity 
of those of one part would destroy those of the other. 
However, it is noted that no processing tax is to go 
into effect, until the Secretary of Agriculture deter- 
mines that rental or benefit payments are to be made 
with respect to the basic commodity in question, and 
in that case “a processing tax shall be in effect with 
respect to such commodity from the beginning of 
the marketing year therefor next following the date 
of such proclamation.” From this it seems clear that 
while it might be possible to sustain the crop reduc- 
tion provisions of the act even if the tax provisions 
were to be held invalid, the latter must fall if the 
former are held to be beyond the power of Congress. 
That is to say, the processing tax provisions are 
obviously only enacted for the purpose of enabling 
the Secretary to carry out the agricultural reduction 
provisions authorized and if they fail, the purpose of 
the tax provisions is eliminated. 

The tax is to be levied, asssessed and collected 
upon the first domestic processing of the commodity ; 
the rate is to conform to the requirements of sub- 
section (b) and is to be determined by the Secretary 
“as of the date the tax first takes effect” and is sub- 
ject to readjustment. It terminates at the end of the 
marketing year current at the time the Secretary 
proclaims that the rental or benefit payments are to 
be discontinued. 

The marketing year for each commodity is to be 
ascertained as prescribed by regulations of the Secre- 
tary of Agriculture. 

The rate of the tax is “the difference between the 
current average farm price for the commodity and 
the fair exchange value of the commodity.” 

The Act defines “the fair exchange value” of the 
commodity to be the price which will give the com- 
modity the same purchasing power with respect to 
articles farmers buy as such commodity had during 
the base period referred to above and the current 
average farm price and fair exchange value are to be 
ascertained by the Secretary of Agriculture “from 
available statistics of the Department of Agricul- 
ture.” (It is understood that statistics of this kind 
have been compiled and kept by the Department of 
Agriculture covering a long period of years.) 

Processing in the case of cereals is defined to mean 
milling or other processing for market but does not 
include grinding or cracking for feed purposes only ; 
in the case of cotton it is spinning, manufacturing 
or other processing (except ginning), while in the 
case of tobacco it means manufacturing or other 
processing (except drying or converting into insec- 
ticides and fertilizers) ; in the case of hogs it means 
slaughtering for the market. 

The foregoing would seem sufficient to reflect the 
purposes of the act and the methods to be employed 
with the exception of the provisions for the floor 
stock taxes and compensating taxes which will be 
referred to later. 

The taxes provided for have been attacked on the 
ground that they are not levied for a “public pur- 
pose,” that they constitute a taking of money from 
the processors and, presumably, eventually from the 
public, which is to be distributed to a favored class 
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of citizens for their own benefit, and that it is, in 
substance, an attempt to tax A for the benefit of B, 
and, lastly, that there is a question as to whether the 
taxes are, in a true sense, taxes at all. It is not the 
purpose here to argue these questions but merely to 
state briefly the situation on which the Government 
relies to sustain the validity of the Act. 

In numerous bulletins put out by the Bureau of 
Agriculture, great emphasis has been laid on the 
statement that there has been an enormous increase 
in the amount of the carry-over of the wheat crop 
from year to year and that a similar situation exists 
in respect to other commodities and upon the con- 
stant increase in production abroad, the impossibility 
of considering exportation as a material factor in 
absorbing our surplus, and the disastrous effect of 
this situation directly on agriculture and, indirectly, 
on national business. It is said that the present 
United States carry over is about three hundred sixty 
million bushels and “there is very little business in 
sight to lower it.” In brief, the position is that with 
a mounting surplus of agricultural products, there 
is no possibility of national recovery. They back 
this with the statement that this increasing surplus 
has resulted in a drop in the price of wheat from 
$1.03 in 1929 to $.60 in 1930, $.44 in 1931 and $.31 
December 15, 1932, and emphasis is laid upon the 
effect which the impaired buying power of the farmer 
has on the country generally. It is contended that 
what is said of wheat may be said of cotton and other 
agricultural products. 

The means selected, as outlined in the Act, is 
primarily reduction in the acreage devoted to various 
agricultural commodities, and, in the case of hogs, 
a curtailment in production. The only articles select- 
ed up to the present hour have been wheat, which 
is subjected to a processing tax of $.30, cotton with 
a processing tax of 4.2 cents a pound and now tobacco 
at rates varying from 1.7 cents to 6.1 cents per pound. 
Contracts are being made by the Secretary of Agri- 
culture with producers for the reduction of acreage 
in consideration of benefits paid and to be paid. 

It is interesting to note that the situation is not 
new, for in the Protector’s Parliament “a great re- 
dundency of corn” permitted its exportation and be- 
fore the end of the 17th century it was suggested 
that this surplus “should be sent to public store 
houses, from thence to be disposed of to the best 
advantage of the public.” (History of Taxation and 
Taxes in England from the Earliest Times to the Year 
1885, by Stephen Dowell, Volume 4, Page 7.) And it 
further appears that the government not only en- 
couraged exportation by repealing all export duties 
on grain “but also bounties were given to foster expor- 
tation.” (Id. Page 8.) To this extent then we find 
precedent as early as the 17th century for the reduc- 
tion of grain surplus through payments of money 
out of the public treasury. If farm surpluses are, 
as claimed, destructive of general prosperity, the 
means by which the mischief is to be remedied would 
seem to-lie within the discretion of Congress and . 
taxes levied in aid of that purpose would seem clearly 
to be laid and collected “to provide for the * * * 
general welfare of the United States.” The question 
of whether they will do so in fact is obviously a politi- 
cal and economic and not a constitutional question. 
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The next question raised is as to whether these 
taxes are taxes within the purview of the Constitu- 
tion. It is generally supposed that processing taxes 
are unprecedented and no processing taxes of the 
form of those in question have been brought to the 
attention of the public. If the processing taxes are 
new in form, as they certainly appear to be, they 
are clearly not new in substance. They are avowedly 
and clearly taxes on manufacture, and the real differ- 
ence between these and prior taxes on manufacture 
lies in the fact that in former instances a tax was 
levied on the manufacture of a specified article like 
wine, cloth, candles, etc., while in the present in- 
stances, the tax depends upon the use of a specified 
agricultural commodity in the manufacture of the 
resulting product. There is no difference in sub- 
stance between a tax on the manufacture of cloth 
or of flour and a tax on the processing of cotton into 
cloth or wheat into flour; the result in each case is 
the same. The excise system of taxation, introduced 
into England under the Commonwealth, included taxes 
on the manufacture of soap, glass, articles of cast iron, 
earthenware, candles, leather, paper hangings, painted 
or stained ceilings, linens, calicoes, etc., and these and 
other excises levied on manufacture were England’s 
chief source of revenue at the time our constitution 
was adopted. (Dowell’s History of Taxation, Vol- 
ume 4, Pages 281-288.) 

Another and very serious objection to the validity 
of the taxes is based on the contention that the fixing 
of the rate of tax is left to the discretion, if not to 
the caprice, of the Secretary of Agriculure and that 
no matter how high he may fix the rate, it is not 
thereafter subject to judicial scrutiny. This conten- 
tion is based on the phrase “and the current average 
farm price and the fair exchange value shall be ascer- 
tained by the Secretary of Agriculture from avail- 
able statistics of the Department of Agriculture.” 
If the provisions of the Act, properly construed, leave 
the amount of the tax to the discretion of the Secre- 
tary and he may fix a rate not in fact sustainable from 
the available statistics of the department, the objec- 
tion is admittedly worthy of grave consideration. 
The authority. given Congress is “to lay and collect 
taxes, duties, imposts and excises,” and it is open 
to question whether under this authority Congress 
may authorize the tax and leave the rates of the 
tax to the discretion of an administrative official. 

However, the Act is susceptible of a much more 
logical construction which would apparently free it 
from this constitutional objection. Congress itself, 
it is submitted, has determined what the tax shall 
in each case be, and leaves nothing to the Secretary 
of Agriculture but its computation which must rest 
upon “available statistics of the Department of Agri- 
culture.” If those statistics do not sustain his com- 
putation or it is otherwise erroneous, this does not 
destroy the tax for as soon as the Secretary proclaims 
his determination that benefits are to be paid with 
respect to any basic agricultural commodity, a proc- 
.essing tax is “in effect with respect to such com- 
modity from the beginning of the marketing year 
therefor next following the date of such proclama- 
tion.” The existence of a tax inevitably results from 
the proclamation, as soon as the marketing year 
begins. If errors are made in the computation of the 
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rate, this would not prevent the incidence of the tax 
since their correction would seem to follow as a mat- 
ter of course. Instances of similar corrections in the 
rates of state taxes are abundant. It may be also 
said that the provisions which permit and require 
the Secretary to reduce the tax where, after due 
notice and opportunity for a hearing, he finds that 
the rate results in the depreciation of farm prices, 
constitute no argument for the invalidity of the 
provision, since abundant precedents can be found 
where similar relief measures have been adopted and 
sustained. 

Between a construction which would raise a grave 
question of a provision’s constitutionality and one 
which would not, selection of the latter is, of course, 
mandatory.’ 

From the foregoing, it is clear that aside from the 
questions of constitutionality and validity, questions 
must arise as to the correctness of the rate of the tax 
in the case of each commodity and the correct solu- 
tion of these questions will be a constructive work 
to the advantage of the government and the public 
alike for until it is done the matter will not be on a 
stable and satisfactory basis. 

In connection with the question of the validity of 
the taxes collected, it is desirable to consider who, in 
fairness, would be entitled to the benefit of refunds 
in case of readjustment of rates; whether the pro- 
cessor, the purchaser from the processor or the ulti- 
mate consumer. This question has been suggested 
because of the thought that the processor “passes” 
on the tax to somebody else, but it is submitted that 
this is not the correct view of the situation. The 
processor pays the tax just as he pays for the agri- 
cultural commodity, the labor and the other expenses 
of processing and merchandising. He hopes in every 
case to recover his costs and the profit but there is 
no guarantee that he will do so. Fluctuations in the 
market price of the commodity, the state of the labor 
market, sharp competition, reduced demand and 
other factors cause failure of profit, losses, business 
embarrassments and frequently bankruptcy. The 
payment of the tax, like the investment of capital, 
the borrowing of money, payments for administra- 
tion of labor, the purchase of the commodity and 
general taxes, is all a part of the processor’s business 
venture. In the course of the year he may receive 
enough to cover all these costs or he may not. The 
risk is his, and very obviously the addition of a sub- 
stantial amount to costs by way of taxation is, to 
him, an added burden. 


It is perhaps premature to consider the matter of 
the validity of the compensating taxes provided for 
in Section 15 (d) of the Act as no such taxes have yet 
been proclaimed. The substantial provisions of this 
section are that the Secretary of Agriculture shall 
ascertain from time to time whether the payment of 
the tax upon any basic agricultural commodity is 

causing or will cause to the processers disadvantage 
in competition with other commodities, and if he 
finds that such a condition exists he shall proclaim 
his findings and in the proclamation specify “the 
competing commodity and the compensating rate of 


(Continued on page 352) 


2 Grenada County v. Brogden, 112 U.S. 261; Missouri Pac. R. 7. 
Boone, 270 U. S. 466; Lucas v. Alexander, 279 U. Ss. Syv3. 
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The Problem of State and Local 


Revenues 


Epwin S. Topp * 


zy I IS our task in this article to discuss the prob- 
| lem of allocating revenues or sources of revenue 

between the state and its local administrative 
jurisdictions. The problem is quite different from 
that presented in the division of revenues between 
the Federal Government and the states. In the first 
place, there are no constitutional difficulties in the 
way of distributing revenues or in the allocation of 
sources of revenue; and, in the sec- 
ond place, the states are not obli- 
gated to maintain in perpetuity the 
existing boundaries of local admin- 
istrative units or the existing divi- 
sion of functions between state and 
local authorities. 

The problem becomes more clean 
cut and simple when we consider 
the fundamental nature of an Ameri- 
can state. The typical state of the 
United States is divided into coun- 
ties and townships. These divisions 
are set up for convenience in the 
administration of the general laws 
of the state as they affect the con- 
trol of local highways, the adminis- 
tration of the civil and criminal law, 
the promotion of public health, the 
keeping of public records relating to 
the transfer of property, and the 
administration of local fiscal affairs. 
The state has also provided for the 
setting up of municipalities with 
special governmental powers secured 
by charter. Finally the typical 
American state is divided into school districts which 
may or may not be coterminous with the county or 
township, but which have an organization independent 
of the general government of any political unit. The 
fiscal problem of the state therefor is to provide ade- 
quate revenues for all these local jurisdictions. 

In the majority of the states there seems to have 
grown up the tradition that there should naturally 
be a separation or segregation of state and local rev- 
enues. The term separation or segregation connotes 
the use of different sources of revenue for state and 
local purposes respectively. As the plan has oper- 
ated in many of the states, particularly before the 
introduction of state income taxes, revenues for pur- 
poses of state government have been derived largely 
irom corporations, particularly public utility and life 
insurance enterprises, while the local jurisdictions 
have derived their revenues from taxes on general 
property. 


I. The Movement for Separation 


HE movement for the complete separation of 
sources of state and local revenues had its origin 
some thirty years ago at a time when neither the 
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Federal Government nor any of the states had a 
modern income tax. The general property tax was 
still in general use as the main source of revenue for 
state and local purposes; and the public service cor- 
porations were generally assessed and taxed locally 
by the use of the same primitive methods em- 
ployed as those in the administration of the 
general property tax. 

The forces leading up to the de- 
mand for separation of sources of 
revenue are well illustrated by the 
various discussions of the topic at 
the first conference of the National 
Tax Association in 1907.1 Profes- 
sor Seligman, for example, pictured 
the difficulties which might be rem- 
edied by complete separation, 
namely: (1) The breakdown of 
the general property tax; (2) the 
growing inequality and inequity in 
local tax burdens; (3) the applica- 
tion to general purposes of what 
was intended to be only a local rev- 
enue; (4) the failure to compel cor- 
porations to bear their fair share of 
taxation; (5) the undue burden on 
the farmer; and (6) failure to make 
great wealth contribute its due 
share to the public treasury.2, The 
chief arguments in favor of separa- 
tion, as presented at this and later 
conferences of the National Tax As- 
sociation, warrant a brief discussion 
not only on account of their historical 
value, but also because they throw light on the solu- 
tion of the general problem of division of revenues 
in our day.® 


1. The first argument rested on the assumption 
that separation would bring about conformity to the 
natural division of governmental functions. This 
argument was especially popular with those who be- 
lieved in the ancient doctrine of local home rule, 
and who looked upon the right of home rule as almost 
sacrosanct. The weakness of the argument is dis- 
closed when one inquires into what is meant by a 
natural division of governmental functions. There 
is no connection between a natural division of state 
and local functions and a division of sources of rev- 
enue. For example, merely because the state can 
better administer an inheritance tax law, does not 
necessarily mean that the resulting revenue naturally 
belongs to the state and that it should be used for 

1See particularly the addresses on the separation of revenues by S. 
Wolff, E. R. A. Seligman and T. S. Adams—Proceedings National Tax 
Association Conference, 1907, pages 107, 485, 515. aS ' 

2Idem, p. 485. Professor Seligman elaborates these propositions in 
his Essays in Taxation, ch. . . 3 

3 For detailed discussions, the student will find a mine of information 
in the Proceedings of the various conferences of the National Tax Asso- 
ciation, from 1907 to 1915. Note particularly the following addresses: 


A. R. Foote, 1911 Conference, p. 253; C. J. Bullock, 1911 Conference, 
p. 271; and C. C. Plehn, 1915 Conference, p. 50. 
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meeting state expenditures alone. On the other 
hand, merely because a county may perhaps best 
administer the assessment of real estate, does not 
warrant the conclusior that therefore the resultant 
revenues naturally belong to the county alone. An- 
other weakness lies in the fact that, whatever may 
have been the merits of the argument in a former 
day, it would be difficult in our day, looking at the 
matter from the point of view of modern political 
science, to prove that the town or the township or 
even the county is other than a mere division of the 
state for convenience in state government. In our 
day particularly, this argument for separation of 
revenues exaggerates the importance and necessity 
of present day political units; and, carried to its logi- 
cal conclusion, would preclude the possibility or even 
the wisdom of adopting any kind of centralization 
or consolidation of local political powers or functions. 

2. The second argument was that separation of 
revenues would bring about greater equality in local 
assessments of real estate. This argument is founded 
upon two assumptions: (1) That past inequalities 
were almost entirely owing to the fact that the local 
jurisdictions were lowering the assessed valuations 
of real estate merely to escape the payment of a full 
burden of state taxes on local property; and (2) that 
these lower valuations led in turn to inequalities in 
assessments among communities and individuals. 
The proposed remedy for this inequality was there- 
fore the simple one of abolishing all state taxes on 
local general property; and, as a result, ipso facto, 
local assessments would immediately increase. This 
argument was a powerful one in influencing state 
legislatures to experiment with segregation of state 
and local sources of revenue. Its merits, as tested 
by experience, will be discussed under a later topic. 

3. A third major argument was that separation 
would tend to lower local tax rates. This argument 
was naturally very popular and rested on the single 
assumption that local tax rates were high solely 
because of the burden of the state tax. Here again, 
the proposed remedy was simple: Remove the state 
tax and local rates will automatically decline. This 
argument overlooks the very obvious fact that many, 
if not most of the reasons for heavy local tax rates 
were—and are—to be found to a very large degree 
in the wasteful and extravagant local expenditures 

sanctioned by the local communities. 

To offset the objections to the last two arguments, 
Mr. Lawson Purdy, former Tax Commissioner of 
New York City, offered a compromise proposal, 
namely, to apportion the state tax among the coun- 
ties of the state on the basis of the total expenditure 
or the total revenues collected to defray the expendi- 
ture within each county.* It was argued that this 
plan would tend to economy in both state and local 
government. In his elaboration of Mr. Purdy’s plan, 
Professor Seligman presented the following advan- 
tages: (1) It would permit each locality to raise 
its revenues as it chose within certain broad lines as 
laid down by the general law; (2) it would result in 
a more equitable distribution of the tax burden; 
(3) it would tend to economy in both state and local 





‘Local Option in Taxation, published by the New York Tax Reform 
Association, 1901. This plan was elaborated by various participants in 
the 1907 National Tax Conference. See particularly Professor Selig- 
man’s address, p. 485. 
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government, because local extravagance would, to 
a slight degree at least, increase the proportion of 
the state burden, and state extravagance would be 
directly reflected in a higher charge on the localities: 
and (4) we should secure at once a system of com- 
parative local statistics which have hitherto been 
almost entirely wanting in most of the states.° 


Professor Seligman presents but one major objec- 
tion to this scheme of apportionment by expenditure, 
namely, that it might tend to prevent desirable ex- 
penditures in the more progressive communities. 
There is a more serious objection to the scheme. 
however, which seems to outweigh all the alleged 
advantages, namely, the fact that certain local com- 
munities may have greatly increased expenditures 
which are not necessary in others, thus imposing 
inequitable burdens upon them. This scheme, how. 
ever, has never met with general favor and has never 
been put into operation in any state; furthermore it 
has lost its importance in proportion as the experi- 
ence of the states during recent years has belied the 
enthusiastic predictions of the proponents of a segre- 
gation of revenues. 


4. Another argument, still used by enthusiastic 
proponents, was that separation of revenues would 
bring complete home rule with all its blessings. For 
example, an early proponent of separation went so 
far as to declare: “The love of righteousness, the 
progress and prosperity that will follow enlightened 
and intelligent methods of taxation, made possible by 
the freedom of each community to manage its 
affairs—all will serve to prevent its abuse.” ® This 
argument brings us back to the old and highly exag- 
gerated concept of democracy, namely, that each 
local community is by nature endowed with certain 
inalienable political rights. In a primitive day when 
every local community was more or less an isolated 
economic and political unit, it was probably true that 
the conduct of local fiscal affairs in one community 
had no relation to the conduct of similar affairs in 
another; but today we have a cloud of witnesses, 
such as the administration of highway construction, 
and of public education, and of public borrowing, to 
subscribe to the truth of the doctrine that local home 
rule is to a large degree antiquated in theory and 
impossible in practice. 

5. Another very common argument was that sep- 
aration of revenues would relieve real estate from 
current tax burdens, and would bring an equitable 
distribution of the burden among all classes of prop- 
erty. The argument rests upon the assumption that 
certain classes of property are by their very nature 
and character subject to local taxation; while other 
classes are naturally subject to state taxation. There 
is no deubt that certain classes of property, like the 
public service corporations, could be more equitably 
and accurately assessed by state authority; but it 
does not logically follow that the state should not 
share the resulting revenue with local jurisdictions. 
The argument is therefore fallacious in that it con- 
fuses separation of authority for purposes of assess- 
ment with the separation of sources of revenue. The 

5 See oe we National Tax Association Conference, 1907, p. 497. 
See also E. A. Seligman, Stidies in Taxation, ch. XI. 


6S. Wolff, get National Taxation Association Conference 1907, 
p. 118. 
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argument is also fallacious in that it ignores all the 
other factors that contribute to faulty and inequitable 
assessments of real estate,—factors that have con- 
tributed to gross inequalities and inequities in those 
states which long ago adopted complete separation 
of state and local revenues.” 


6. We have now commented upon the chief argu- 
ments advocated by the pioneer proponents of sep- 
aration of state and local revenues. While the 
proponents of complete separation of revenues were 
in the majority, a very considerable minority, from 
the very beginning of the movement, pointed out 
serious objections to and the many dangers in com- 
plete separation. Professor Seligman pointed out 
the fact that the scheme might prove highly inelastic 
for the state and that there might be a lack of suit- 
able local revenues. Professor T. S. Adams, with 
his usual clear and practical vision, was one of the 
few who from the very beginning resolutely opposed 
the plan on the ground that separation might be 
pushed so far as “to lead into a blind alley of mis- 
called ‘reform,’ in which true progress will be brought 
to a dead stop just when advance seems most cer- 
tain.” He declared that the plan was impossible of 
realization, and retrogressive in action, because real 
progress connoted more centralization, not decen- 
tralization of fiscal control. He gave as reasons for 
this statement: (1) The fact (proved by later ex- 
perience) that separation and home rule cannot 
materially increase the positive fiscal freedom of 
local governments; and (2) the fact that the adop- 
tion of the plan bars any attempt to centralize the 
fiscal functions of local governments.® A. R. Foote, 
the founder of the National Tax Association, was 
another staunch opponent of separation. At a later 
conference, he objected to complete separation on 
the grounds that a direct state tax fixes responsibility 
for the tax rate and the amount of the levy upon 
those who vote the tax. The direct state tax is one 
that the taxpayers feel ; and therefore, by implication, 
the taxpayer has a continuing interest in the expendi- 
ture of state funds—an interest that he does not have 
when he knows that he is not directly responsible for 
the provision of state funds.’° 


II. The Results of Separation 


A* A CONSEQUENCE of the agitation for separ- 
F\ ation of revenues, state after state seized upon 
this plan as a sure panacea for the ills resulting from 
the failure of the out-worn general property tax. 
What have been the net results? As far back as 
1915, the state tax commissioner of Connecticut 
summed up the experience of that state in these 
words: “With a return to direct state taxes, our 
legislature last year paid more attention to finance 
because more attention was being paid to the ques- 
tion of state and local taxation.” 7 In the same year, 
J. F. Zollar, speaking for New York State, said: 

‘It is interesting to note that in the current period of industrial de- 
Pression, there is far more complaint on the score of the unfair tax 
burdens on real estate than there was thirty years ago; but at this time, 
many former advocates of home rule are clamoring for the shifting to 


the state the burden of maintaining local roads, local schools, the care 
of the aged, etc. 
> Proceedings National Tax Association Conference, 1907, p. 500. 
“foid., p. 515. 
1911 a National Tax Association, p. 253. 
" Proceedings, 1915, National Tax Association Conference, p. 247. 
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“Separation as practiced in New York seems to lead 
to extravagant expenditures. People have no inter- 
est in the spending of money that is obtained by 
taxation of corporations.” !” 


The experience of all the other states that have 
tried the plan has been one of failure to achieve the 
results desired and has proved the fallacy of all the 
early popular arguments for separation. The recent 
report of the Special Tax Commission of California." 
shows in detail the experience of that state with 
complete separation; and, since this experience is 
typical of that in all the other states, a brief sum- 
mary of the report will reveal to us the results of 
separation in every state where it has been tried. 


California, at one move in 1910, adopted a program 
of complete separation of state and local revenues, 
even going so far as to withdraw all public utility 
properties from the local tax base. The complete 
failure of separation is revealed in the following sum- 
mary of the conclusions of the Commission: 


1. Eighteen years experience under separation 
shows that there has been no improvement in prop- 
erty assessments. If anything, conditions are worse 
than in 1906. Improvements in local assessments seem 
to come through state supervision and not with separa- 
tion. As one proof of this conclusion, the Commis- 
sion points to the successful experience of Wisconsin 
with its unusually effective system of state control of 
local assessments. 


2. The proposal to place each tax in the hands of 
the tax jurisdiction best able to administer it has not 
worked well in practice. The fact was overlooked 
that the assessors who were unable to assess cor- 
porate property might be equally unable to assess 
other types of property such as real estate. The 
Commission, by implication, points out the fact, per- 
fectly obvious to the modern student of public 
finance, that too much faith and naive confidence was 
placed in the mere machinery of fiscal administra- 
tion. The failure in local administration, does not 
disprove the feasibility of placing the machinery of 
assessment of corporations in the hands of state offi- 
cers; but it does prove that failure in local fiscal 
administration was not inherent in the old system 
of state and local taxation, but rather in the lack of 
common central control of local assessments by men 
who were chosen for their ability in that field. 


3. Home rule has not proved an unmixed blessing 
and hence there is now a strong movement toward 
some sort of central supervision. In other words, to 
paraphrase the scripture, no local political jurisdic- 
tion, any more than an individual, can any longer live 
to itself alone. The growing political and fiscal 
interdependency of local jurisdictions in all the states 
has made it absolutely necessary to reorganize our 
notions of county and township government in order 
to conform to the increasing tendency to centralize 
in the state what were only a short time ago purely 
local functions. 

4. The expected relief to real estate has not come, 
largely because of lack of adequate control of local 
~ 42 [bid.. page 247. Laps 

138 Final Report of the Special California Tax Commission, February, 


1929. This Report is a storehouse of information on the experience of 
the states with separation of revenues. 
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expenditures. In the light of recent experience, the 
Commission might have added that tax burdens on 
real estate have increased because of unrestrained 
public borrowing and because of the use of special 
assessments to circumvent tax limitation laws. 


5. Separation has not lessened the difficulties in- 
volved in the assessment of public utilities; nor has 
it been a means for bringing about substantial im- 
provements in the tax system. Other states, with a 
different plan, have made more progress than has 
California. The Commission infers that assessment 
difficulties have not been lessened, because of the 
complicated machinery still in use in evaluating pub- 
lic utilities for taxation. A straight gross or net 
income tax would obviate these difficulties. 


6. One of the strongest arguments against the 
present system of separation is that it has caused 
people to pay no attention to any extravagance of 
state governments, inasmuch as the corporations are 
paying the (state) taxes. While this statement is 
undoubtedly true, the question may be fairly asked 
whether people have paid adequate attention to ex- 
travagance in local expenditures, especially during 
the recent hectic period of prosperity when it was an 
easy matter to secure a favorable vote on bond issues 
without regard to the coming of the day when the 
bonds must be paid? The main reason for this lack 
of interest is not so much on account of the fact of 
separation or lack of separation but rather because 
of the fact that the tax spenders are not always the 
taxpayers. 


7. While the system of separation in California 
was an improvement over the old system of 1910, it 
is inadequate to meet the situation today, on account 
of the profound and significant changes that have 
taken place since that time, necessitating an expan- 
sion of governmental activities and a re-allocation 
of governmental functions as between the state and 
its subdivisions. This observation of the California 
Commission would be equally applicable to the ex- 
perience of all the other states. 


III. The Case for Separation Today 


HE evident failure of the plan of segregating the 

sources of state and local revenues, brings the 
question squarely before us whether the states will 
voluntarily give up the plan, or whether, perchance, 
they will be forced to do so. From the point of view 
of political and fiscal principles, there is not now 
and never has been any valid reason for making any 
distinction between sources of state and local rev- 
enues. The fact of separation during the last quarter 
century has had the unfortunate result of blinding 
our eyes to the fundamental proposition that the 
obligation on the part of every citizen and business 
enterprise to support the state government is just 
as strong as the obligation to share in the burden of 
supporting local government. Furthermore, there is 
real merit in the proposition that when every citizen 
knows that he is definitely charged with these insep- 
arable duties, the tendency will be for him to exercise 
a more intelligent interest in the expenditures of every 
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grade of government.'* We have found moreover 
that not a single one of the old arguments for separa- 
tion has stood the test of practical experience. In 
other words, the cure for the evils and the inequities 
in local assessments and of high tax rates can never 
be found through the use of such a crude and highly 
artificial device as the segregation of state and local 
revenues. Where then is the cure? The answer is 
not hard to find: If the experience of the last quar- 
ter century has taught us anything at all, it has 
clearly shown us that the remedy for these evils is 
to be found in more adequate and more systematic 
assessments, greater centralization of the adminis- 
tration of assessments, and the exercise of constant 
vigilance over expenditures. 


Apart from these theoretical arguments, there are 
many practical reasons why the majority of the states 
will soon be compelled to give up all attempts to 
segregate sources of revenues. There are at least 
three popular movements under way in many of the 
states that must profoundly affect the present sys- 
tem of separating and allocating state and local 
revenues. 


1. The first movement is connected with the effort 
to shift the burden of constructing and maintaining 
public highways, both the main market roads and 
the minor roads, from the local county and township 
communities to the state. A beginning was made 
with the main market roads and there seemed to be 
little objection to the movement inasmuch as a small 
gasoline tax furnished a substantial portion of the 
revenues for road building. Then there followed a 
strong demand in many states for the use of state 
funds in building the minor roads leading to the main 
market roads, necessitating, of course, higher taxes 
on gasoline. Thus the tendency seems to be for the 
rural communities to shift the entire-burden of con- 
structing and maintaining the highways to the state. 
While the slogan has been very popular that the 
users of the highways should pay for their construc- 
tion and maintenance, and while low rate gasoline 
taxes have been borne more cheerfully than any 
other tax in the history of public finance, neverthe- 
less there is at present every indication that many 
of the states have reached the limit of productivity 
in the use of this kind of tax. Then, too, we must 
consider the fact that many of the states, under the 
pressure of other new burdens, are yielding to the 
temptation of using revenues from the gasoline tax 
for other purposes such as old age pensions, public 
school financing, and unemployment relief. With all 
these facts before us, we are warranted in asking how 
the states can finance the ever increasing burden of 
highway construction without a return to the plan 
of state taxation of local property or through finding 
other new sources of revenue. 


2. The second movement, also increasingly strong 
in the majority of the states, aims to shift the burden 


1* Lest the writer be charged with inconsistency, he hastens to declare 
his belief that the recent extravagance in local expenditures, particularly 
in the piling up of bond issues, has been, in very large measure, owire 
to the fact that those who have sponsored bond issues have not always 
been taxpayers. en every citizen becomes a direct taxpayer, he wil 
undoubtedly take a livelier interst in expenditures. The writer was 1" 
England for several months after the British Income Tax Law was 
amended in September, 1931, to include a much larger class of tax- 
payers, and was interested in noting the frequent statements to the 
effect that this new class was for the first time vitally interested in 
expenditures. 
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of supporting rural schools from the local community 
to the state. Without entering into the merits of the 
proposal, we merely put the question: where can the 
state get the money to finance this added burden, 
which in many states will at the start fully double 
the present cost of state government? Hard pressed 
as the states are now to meet fiscal obligations 
through the use of present sources of revenue, is 
there any possibility of financing the new burden 
without resort to state taxation of local realty or 
income? One of the chief arguments of the propo- 
nents of this plan of shifting the burden of school 
finance to the state is that taxes on realty will be 
lowered, but it is difficult to see how the state can 
finance the burden without taxing local realty. The 
proponents of the measure have rather ingenuously 
suggested using state income taxes; but if the state 
uses income taxes, the burden of supporting rural 
schools must fall on the municipalities which pay the 
major portion of such taxes. Furthermore, the mu- 
nicipalities must finance their own public highways 
and schools, which they cannot do unless the states 
allocate a part of these revenues to them. In the 
light of these undoubted facts, there can be no doubt 
that present segregation of state and local revenues 
can no longer be maintained. 


The third movement, increasingly popular and 
growing stronger evéry day, has its source in the 
demand for gratuitous old age pensions, the pension 
funds to be provided solely through recourse to the 
state treasury. The enthusiastic propagandists of 
this movement insist that a state old age pension 
system would soon eliminate every county alms- 
house, thus again holding out the prospect of lower 
local tax rates. At the same time, they insist that 
the initial cost of the plan would not materially in- 
crease the fiscal burden on the state treasury. Both 
statements are out of harmony with the facts. The 
experience of every country and of every state of 
the United States that has set up a system of gratui- 
tous old age pensions has shown an ever increasing 
burden on the public treasury with no diminution of 
the local burden for indoor care of the aged poor. 
One is therefore warranted in the assumption that 
this plan will add another tremendous burden to the 
state treasury. Here again, without entering into a 
discussion of the moral obligation on the part of the 
state to set up a system of old age pensions, we 
merely submit the proposition that the additional 
burden on the state treasury can be met only through 
the use of state taxes on local property or the discov- 
ery of new sources of revenue. ; 


In addition to these recent movements which tend 
to create additional burdens on the state treasury, 
one must also keep in mind the continuous expansion 
of state functions in connection with higher educa- 
tion, the care of the physically and mentally defec- 
tive, adequate provision for the delinquent classes, 
and provision for health and sanitation,—all of which 
entail a continuous increase of the total fiscal burden, 


3 The experience of Great Britain affords ample proof of this asser- 
tion. Government expenditures for purely gratuitous old age pensions 
almost doubled between 1921 and 1931, and actuaries estimate that there 
will be another 25 per cent increase by 1935. In addition, Treasury 
contributions to semi-gratuitous pensions in 1932 were more than double 
the payments for 1929, with an actuarial estimate of a high rate of 
increase for the next decade. 
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and all of which must soon force every American 
state to revise the practice of the last thirty years 
relative to the separation of state and local revenues. 


IV. Summary and Conclusions 


UMMING up the evidence thus far presented, 

we seem to be driven to the conclusion that we 
must revise our notions in regard to the segregation 
of revenues. 


In the first place, we have found that one of the 
chief reasons for the fiscal difficulties encountered by 
the states during recent years is the fact that in 
practically all the states there has taken place a redis- 
tribution of functions between the state and the local 
communities; while at the same time there is an 
indisposition to change the traditional plan of segre- 
gating revenues, thus creating an anomalous situa- 
tion detrimental to the best fiscal interests of all 
jurisdictions concerned. 


In the second place, we must return to the funda- 
mental principle that all citizens have a common obli- 
gation to support state and local government. One 
of the unfortunate by-products of the segregation 
regime was the growth of the motion that the state 
government should be supported indirectly, as it 
were, through so-called excise taxes on corporations 
and through special consumption taxes. 


Third—as a sort of corollary to the last proposition 
—we must recognize the fact that there is nothing 
“natural” or immutable in the present division of a 
state into local administrative units. Local political 
and fiscal jurisdictions have their being merely for 
the sake of convenience in the exercise of those func- 
tions necessary to the existence of the state. In 
other words, local government, so-called, is merely 
part and parcel of the state system of government, 
created by and responsible to the state government. 
It is evident, therefore, that if the state government 
decides to relieve local jurisdictions from certain 
classes of fiscal burdens and to make these burdens 
a charge on the state treasury, there must necessarily 
follow a reorganization of the traditional plan of allo- 
cating revenues and of tax administration. Further- 
more, the assumption by the state of local burdens, 
particularly those in the fields of education and high- 
way construction, must inevitably lead to a consoli- 
dation of counties and townships and to greater 
centralization of local functions now exercised by 
township and village officials. 


In the fourth place, we must keep in mind the fact, 
especially in these days, when practically all the state 
governments, as a result of constitutional, legislative, 
or traditionally popular inhibitions, are hard pressed 
to find new sources of revenue to meet their con- 
tinually mounting expenses, that, after all, there are 
only those main sources of revenue to meet all kinds 
of state and local expenditures, namely: Real estate 
or general property, personal incomes, and business 
incomes, with the addition of a very few special ex- 
cise taxes such as that on gasoline, and supplemen- 
tary taxes on inheritances. Neither the state nor the 
local communities can possibly discover any other 
sources of revenue without doing violefice to canons 


(Continued on page 354) 
































































































































































































































































































































































































































































































































































































































































































































us, has become urgent since the debacle of 1929. 

State and municipal incomes from taxation have 
shrunk enormously, with no corresponding decrease, 
as a rule, in expenditures. States and municipalities 
have raised their tax rates on real estate and tangible 
personal property or have increased their indebted- 
ness in order to carry them through a crisis accentu- 
ated by the need of large assistance to an increasing 
army of unemployed. 


‘ved subject of taxation, which is always with 


Property Tax Exemptions 


,By Wisur L. Cross, Governor of Connecticut * 


Connecticut exempt by statute from taxation, accord- 
ing to a very conservative valuation, is estimated at 
$250,000,000. The largest items are in religious or- 
ganizations ($84,000,000), educational institutions 
($73,000,000), hospitals and sanatoria ($23,000,000), 
and charitable organizations ($23,000,000). I give 
here only approximate figures. On the value of 
tangible and intangible property that escapes taxa- 
tion no estimate is available, as Connecticut levies 
no tax on personal incomes. Natu- 





Connecticut has been more for- 
tunate than many other states. 
Hard hit as she was by the depres- 
sion, the force of the blow has been 
mitigated by the variety of her in- 
dustries. Social organizations have 
to a large extent looked after the 
unemployed. Municipalities which 
have shared generously in relief 
work have been able to keep their 
bond indebtedness within the legal 
limit, which is five per cent of their 
grand lists. The State has laid no 
new taxes, nor has it been compelled 
to issue bonds to cover a deficit. 
There was, it is true, a deficit of five 
million dollars for the biennium end- 
ing on June 30, 1933 but expendi- 
tures have been so greatly reduced 
in the budget for the next biennium 
that the deficit should be taken care 
of within that period. At the worst 
nothing more than short term notes 
will be necessary to carry the State 
through. The policy in Connecti- 
cut is to keep expenditures level with income. 

Nevertheless, it has become evident that the tax 
structure of the State and its subdivisions stands in 
need of thorough revision. Especially the tax base 
should be broadened so as to relieve the local load 
on real estate in the interest of the farmer, the house- 
holder and the industrial corporation. Accordingly, 
I have appointed, as authorized by the General As- 
sembly, a commission of experts to study the whole 
subject of taxation as related to Connecticut and to 
report to the next session of the General Assembly, 
a year and a half hence. 


This commission will have to consider the question 
of tax exemptions which grew enormously during 
the period of prosperity. I hardly dare repeat state- 
ments which I have read in regard to other states, 
for I have at hand no means of verifying them. Edith 
Hamilton, writing in The Forum for March 1930, 
says that then one-fifth of the entire real property 
in Massachusetts was exempt and that the exemp- 
tion was increasing at the rate of $60,000,000 annu- 
ally. In one college town of Massachusetts 60 per 
cent of the real property was then untaxed and in 
another 70 per cent. Privately owned real estate in 





* Address delivered at the recent Governors’ Conference at San 
Francisco. 
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rally I leave out of the account 
publicly owned property, about which 
there is rarely any question of 
taxation. 

I may add that at the close of the 
year ending April 1, 1932, there was 
a total of $17,000,000 in uncollected 
local property taxes. In addition 
delinquent personal taxes of previ- 
ous years amounted to nearly 
$3,000,000. At the average tax rate 
of 24 mills the uncollected property 
taxes, as of April 1, 1932 represent 
property valyations in excess of 
three hundred million dollars. “This 
three hundred million dollars,” says 
the Tax Commissioner, “may be 
considered as being in effect exempt 
from taxation, in that the amount 
due thereon to the municipalities is 
not collectible, as and when needed 
by the communities, and much of 
it, without any doubt, will be lost 
entirely.” During the last year the 
situation has become much worse. 
Thus in Connecticut as elsewhere private property 
valued at hundreds of millions of dollars escapes tax- 
ation by statutes or through delay and sometimes 
through cunning, while farms, homes, and business 
properties are subjected to heavier and heavier taxation. 

The exemptions, taken as a whole throughout the 
country, present a picture so appalling that many 
writers on the subject of taxation would abolish all 
exemptions of privately owned real property what- 
soever, sparing neither religion nor education nor 
charity. The argument for abolition usually runs 
this wise: Church membership, once almost uni- 
versal, has become entirely a personal matter and a 
large part of the population, perhaps two-thirds, 
have no religious affiliations ; everywhere free public 
education has come into existence; charities, once 
partly private and partly a function of the church, 
have been largely secularized and brought into the 
field of government work as one of the large services 
performed by the state. Occasionally a writer goes 
so far as to argue against exemption of publicly 
owned real property, Federal, state, county, and 
municipal, which in Connecticut now has an esti- 
mated valuation of $250,000,000. : 

As a New Englander, I cannot separate myself 
from the traditional principle of exempting property 
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of religious, educational, and charitable organiza- 
tions. The way of reform, it seems to me, is through 
limitation and the correction of abuses which have 
been creeping in, particularly during the last quar- 
ter of acentury. . There is doubtless too much exemp- 
tion in each of the three classes of property. The 
property of strictly religious institutions is, as a rule, 
so widely distributed that it rarely has any appreci- 
able effect upon local tax rates. Although it may 
be true that the Church is losing ground, it is never- 
theless true that religious ideals are a part of the 
civilization of the United States, and for this reason, 
if for no other, these ideals should be kept in the 
forefront. As Church and State are separate in this 
country, there is no way that the State can assist 
the two great branches of the Church except by ex- 
empting their property from taxation. There are, 
however, many instances which have come under 
my own observation where churches have held real 
estate apparently for the purpose of profit by grow- 
ing increase in value. In the aggregate, there is a 
large amount of this real estate which should be 
subject to taxation. However difficult it may be to 
determine the fact in a given case, the aim must be 
to exempt only such church property as is necessary 
to the church in performing its legitimate functions. 

It has become clear in recent years that private 
charity, privately organized, is now utterly power- 
less to cope with the prevailing want and distress. 
Consequently, the general drift of activities for 
fundamental social betterment is towards control by 
government agencies. Even the Federal Govern- 
ment has had to come to the rescue of the states. 
It may be that the time is not far distant when pri- 
vate charitable institutions will transfer to the state 
all endeavors to provide for primary physical needs 
of the people in poverty and need. If in that case 
they are to survive they will likely turn their efforts 
towards what is popularly called “character build- 
ing,” for which there is a large province. For a half 
century or more sanatoria for the insane, the feeble- 
minded, and tubercular patients, schools for the deaf 
and for the blind, and homes for orphans and for 
the aged have been built and supported by the state 
or its subdivisions. Most municipalities have hos- 
pitals in which patients are treated without fees. 
The poorhouse over the hill has long since been a 
national institution. In spite of all this, there are 
many private sanatoria and hospitals where only such 
fees are charged as are requisite for their mainte- 
nance. If they did not exist, it would be necessary 
for the state or its subdivisions to enlarge their own 
sanatoria and hospitals. To exempt these private in- 
stitutions from taxation is a good economic policy. 
There are also many instances when it is an economic 
gain for the government to assist them by grants. 
Connecticut so assists a school for the blind and a 
home for crippled children. The trouble is that cer- 
tain social and fraternal organizations whose aim is 
only incidentally charitable are often able to escape 
taxation by crawling in under a general policy. 
Where they cannot qualify for exemption under the 
Statutes, they usually gain partial exemption by the 
action of assessors in placing a lower valuation on 
their property than is placed on adjoining property. 
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But I belong to too many social orders to pursue 
this question further. 


The first settlers in New England established com- 
mon school systems throughout the colonies, gener- 
ally supported by the various governments, so that 
all children might learn to read, write and cipher too. 
In some of the colonies there were also established 
at the same time so-called “grammar schools” for 
instruction in Latin and Greek and mathematics, 
where boys might prepare for the two privately en- 
dowed collegiate schools, loosely connected with the 
governments, one in the Massachusetts Bay Colony 
and the other in the Connecticut Colony. This has 
remained the basis of the New England educational 
structure. The so-called “grammar schools” were 
followed by a large number of private academies, 
now called “preparatory schools”; Harvard and Yale 
developed into great universities ; and many privately 
endowed colleges came into existence here and 
there. Later came privately endowed professional 
schools in law, theology, and medicine, and much 
later privately endowed technological colleges and 
schools. Most of these professional and technical 
schools have now been incorporated into universities. 
Thus the states after the organization of the Federal 
Government had to provide for only elementary edu- 
cation, leaving to endowed institutions all higher 
learning. It was found that private institutions 
needed to be supplemented by public institutions. 
Hence came high-schools everywhere, which have 
been increasing continually in number. Later came 
in most states, agricultural colleges, which are in some 
instances extending their curricula to cover subjects 
ordinarily taught in the colleges. The situation, as 
you see, is in many respects quite different from the 
educational structures in some of the new states of 
the west, where we have at the top the great state 
universities. It has been the New England policy 
to exempt within varying limits, from taxation, uni- 
versities, colleges, and private schools, on the theory 
that they are performing services which otherwise 
would have to be provided by the state at an immense 
expenditure. 


A similar policy was carried into the West, into 
Michigan, Illinois, Wisconsin, and Minnesota, for in- 
stance, where the New England type of college, some- 
times developing into a university anticipating the 
State University, still enjoys freedom from taxation 
as a whole or in part. The same is doubtless true 
of California, where you have the old New England 
College as a private institution in the midst of your 
immense State University, covering all fields of edu- 
cational endeavor. Still, with one or two notable 
exceptions, the problem in New England is not pre- 
cisely the same as in the West. Excellent as the 
state colleges may be in New England, they are over- 
shadowed by the privately endowed colleges and 
universities at the head of which stand Harvard 
and Yale. 


From time to time during the last half century, 
and especially during the present economic depres- 
sion, the question of taxing all privately endowed 
educational institutions has become a lively topic of 
debate in New England as elsewhere. On the eco- 


(Continued on page 358) 

















































































































































































































































































































































































































































































































































































































































































































































































































































vision and changes in administrative procedure 

made by the American Bar Association if so 
many instances have been adopted that its opinions 
as represented by endorsement of the report of the 
Special Committee on Taxation at the annual meet- 
ing held at Grand Rapids, Mich., August 30, 31, 
September 1, 1933, are of general interest. The text 
of the report follows: 


REPORT 
OF THE 
SPECIAL COMMITTEE ON FEDERAL TAXATION 


To the American Bar Association: 


The activities of your Committee on Federal Taxation 
during the past year have taken three directions: 

1. To secure, as directed so to do by the American Bar 
Association at its fifty-fourth annual meeting, the restora- 
tion of the interest rates on judgments against the United 
States and on overpayments of tax prevailing prior to the 
passage of the Economy Act of June 2, 1932; 

2. To cooperate with the officials of the Treasury De- 
partment, the Bureau of Internal Revenue and the Board 
of Tax Appeals, to effect improvements in tax administra- 
tion and procedure; 

3. To obtain the views and suggestions of tax practi- 
tioners with respect to advisable changes in tax procedure 
and in the present revenue laws. 


R ECOMMENDATIONS for Federal tax law re- 


RESTORATION OF INTEREST RATE TO Stx PER CENT 


Your committee, aided particularly by Messrs. E. C. Alvord, 
Frank S. Bright, Richard S. Doyle and Chester I. Long, and 
other members of the Association, was instrumental in 
obtaining the restoration of interest rates on judgments 
against the United States and on overpayments of tax. This 
was accomplished by the repeal, as of the date of enactment, 
of Section 319 of the Economy Act of June 30, 1932, 47 Stat. 
412, which reduced, retroactively, interest rates from 6 per 
cent to 4 per cent. The repealing act was the Post Office- 
Treasury Appropriations Act [H. R. 13520], Public Act 428, 
47 Stat. 1489. 


ASSEMBLING IDEAS OF THE BAR 


No general tax revision was undertaken by the Congress 
during the past year. Your committee, therefore, did not 
deem it practicable to advance to the Congress the resolu- 
tions for legislative action heretofore adopted by the Asso- 
ciation (with the exception of the resolution respecting the 
restoration of the interest rate). Instead attention was 
centered upon assembling the ideas of a number of the 
members of the Association specializing in federal tax prac- 
tice with respect to both legislative and administrative 
changes. This was done in anticipation of the expected 
changes in personnel of the Bureau of Internal Revenue 
and the expected Congressional general tax revision cal- 
culated to begin in the fall of 1933. 

By extensive exchanges of correspondence and at two 
meetings held in Washington on March 28, 1933, and May 
1, 1933, respectively, these recommendations and the recom- 
mendations of members of the committee were winnowed 
and threshed. Your committee has deemed it advisable to 
avoid recommendations dealing with the broad policies of 
taxation and those affecting reduction of national revenues. 
Those recommendations deemed feasible for American Bar 
Association sponsorship have been translated into practical 
statutory language for presentation at an opportune time 
to the proper committees of the Congress. These recom- 
mendations, the explanations thereof and the proposed 
amendments, are carried hereinafter. 


Respectfully submitted, 


Siras H. Strawn, Chairman, 
JouHn V. DENSON, 

Hersert F. GoopricuH, 
GEORGE M. Morris, 

RoLanp S. Morris, 

Henry W. Toit, 

Harry C. WEEKS. 





A. B. A. Federal Tax Recommendations 


RECOMMENDATIONS 


1. CONFLICTING AND DouBLE TAXATION 


A. Tax Conflicts Between Federal, State and Local Gov- 
ernments. 


The costs of operation of the Federal, state and local 
governments total approximately $13,000,000,000 a year. 
This cost is being increased. At the same time, the yield 
from existing taxes has decreased. Consequently the Fed- 
eral Government and the states have added new taxes, 
many of which overlap. Income and inheritance taxes are 
levied both by the federal government and by most of the 
states. In the field of sales taxes, serious conflicts already 
exist as to tobacco, beer, electrical energy and gasoline, 
Facing the taxpayer is the prospect of much more serious 
conflicts created by the enactment of general sales taxes. 


Governmental efficiency, and equity to the citizen, a sub- 
stantial proportion of whose income is now consumed by 
taxes, require a vigorous attempt to harmonize the national 
tax system and the 48 state taxing systems. 


No adequate governmental machinery exists to accom- 
plish this intricate and difficult task. Several significant 
efforts, however, are now being made. The Ways and 
Means Committee of the United States House of Represen- 
tatives and the Finance Committee of the United States 
Senate have organized subcommittees on conflicting taxa- 
tion which are surveying the situation from the standpoint 
of the federal government; the Interstate Assembly, organ- 
ized by the American Legislators’ Association, and com- 
posed of delegates sent by both the legislatures and the 
executives. of the various states, has established the Inter- 
state Committee on Conflicting Taxation, which is survey- 
ing the problem of double and conflicting taxation from 
the standpoint of the states. The Chamber of Commerce 
of the United States and the National Tax Association also 
are taking active parts in the solution of the problem. 


Your committee believes that the American Bar Asso- 
ciation can serve best in connection with the problem by 
endorsing the undertakings already under way, cooperat- 
ing with the organizations above mentioned and recogniz- 
ing them as capable of definite and much needed public 
service. 


Your committee, therefore, recommends the following 
resolution: . 

Be it Resolved, That the American Bar Association commends the 
undertakings of the subcommittees on conflicting taxation of the House 
of Representatives and Senate, the Interstate Committee on Conflicting 
Taxation of the Interstate Assembly, the United States Chamber of Com- 
merce and the National Tax Association, to harmonize the taxing systems 
of the federal government and of the 48 states; that the American Bar 
Association recognizes these undertakings as much needed and endorses 
the objectives of the studies now in course. 


B. International Double Taxation. 


The problem of domestic conflicts in taxation has its 
even more complex counterpart, quite apart from the ques- 
tion of tariffs, in the international sphere. While various 
governments through domestic legislation or through treat- 
ies have reduced, in a measure, international tax conflicts, 
these adjustments have been rather sporadic and lacking 
in uniformity. Your committee has been gratified to ob- 
serve that definite proposals are now being drafted by 
representatives of various nations and designed for approval 
by many governments to relieve from undesirable effects 
of international double taxation and to develop tax uni- 
formity. Such organizations as the International Chamber 
of Commerce and the League of Nations are giving active 
attention to problems of international double taxation. The 
undertakings of these organizations, as well as others, 
deserve, your committee believes, the full endorsement of 
the American Bar Association. Your committee also be- 
lieves that the American Bar Association can be of valuable 
assistance in passing on the merits of either general prin- 
ciples or of particular proposals as they may be formulated. 
The American Bar Association should also, your committee 
believes, urge the American and other governments to 
approach the problem of double taxation in a broad-minded, 
sympathetic manner and to make concessions, if such are 
necessary, in order that the problem of double taxation may 
be solved and world trade stimulated by the removal of the 
present heavy burden. 
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Your committee, therefore, recommends the following 
resolution: 

Be it Resolved, That the American Bar Association recognizes the 
problem of international double and conflicting taxation as one of 
extreme importance both to international traders and to the different 
governments; that the Association endorses the efforts of the Interna- 
tional Chamber of Commerce, the League of Nations and other organiza- 
tions in their efforts to solve this problem; that it offers its assistance in 
passing on the merits of either general principles or of particular pro- 
posals as they may be formulated and that it urges the United States 
and other governments to give the problem their speedy and favorable 
attention, to approach it in a broad-minded, sympathetic manner and to 
make concessions, if such are necessary, in order that it may be solved. 


2. EstaTE TAx RELIEF 


In its report to the fifty-fourth annual meeting of the 
Association, the Committee on Federal Taxation reported 
its recommendation to Treasury officials that the rules with 
respect to the valuation of securities and other property in 
the case of decedents’ estates be liberalized to take into 
consideration abnormal rises and falls in market value. 
Efforts of administrative officers in this direction have 
proved to be too circumscribed to afford adequate relief 
in the case of the estates of decedents dying during the 
high prices of recent years. Recognizing this situation, the 
staff of the Congressional Joint Committee on Internal 
Revenue Taxation, in the course of an exhaustive report 
on “Federal and State Death Taxes” (United States Gov- 
ernment Printing Office, 1933) has dealt with the situation 
in a style affording a basis for an intelligent advance in 
legislation of this character. While the subject matter 
leads to the substantive aspect of taxes rather than the 
practice and procedural topics with which this committee 
has concerned itself, it is believed that the studies are com- 
mendable and further inquiry by the Congress is warranted. 
Your committee proposes, therefore, the following reso- 
lution: 

Be it Resolved, That the American Bar Association, recognizing that 
the valuation base for determining the Federal estate tax has proved too 
inelastic for a just reflection of values in an era of rapidly changing price 
levels, endorses the studies published by the Staff of the Congressional 
Joint Committee on Internal Revenue Taxation and commends to the 
Congress and to the Treasury Department the development of a system 
of estate taxation better calculated to reflect the price fluctuations in the 


value of assets in the estates of decedents both at the time of death and 
at the time the tax is paid. 


3. Basis oF DEDUCTIONS FOR CONTRIBUTIONS TO CHARITABLE AND 
OTHER ORGANIZATIONS. 


Considerable confusion has arisen under the present tax 
laws as to whether capital gains and capital losses are to 
be included in making the computation of that “net income’”’ 
which serves as the basis for the 15 per cent limitation on 
deductions for contributions to charitable and other organi- 
zations. The United States Board of Tax Appeals has held 
that capital losses are to be excluded in making the com- 
putation. Elkins, 24 B. T. A. 572. The Board first held that 
capital gains were to be included. Harbison, 27 B. T. A. 
896. Later it reversed its previous position. Straus, 27 
B. T. A. —, No. 100. Your committee believes that rather 
than to compel taxpayers to make controversial returns and 
to incur the expenses of the litigation necessary to clarify 
the law, it is preferable to secure affirmative legislative 
action clarifying the law. 

Your committee, therefore, recommends the following 
resolution and amendment: 


_Be it Resolved, That the American Bar Association recommends to the 
Congress that Section 23(n) of the Revenue Act of 1932 be amended 
definitely to make clear whether capital net gains and capital net losses 
are to be included or excluded in computing net income for the purpose 
of determining the amount of contributions that are deductible in the 
calculation of taxable income and that the Association’s Committee on 
Federal Taxation is directed to urge the following proposed amendment 
and, failing the acceptance of the proposal as drafted, its equivalent in 
purpose, upon the proper committees of the Congress: 

(Propose AMENDMENT. ) 

_ “That Section 23(n) of the Revenue Act of 1932 be amended by insert- 
ing after the phrase ‘15 per centum of the taxpayer’s net income’ the 
parenthetical clause ‘(including in the computation thereof the amount 
of capital net gain or capital net loss),’ and by adding at the end thereof, 
‘Similarly in the computation of net income as used in Section 23(n) of 
the Revenue Act of 1928 and in Section 214(a) of the Revenue Acts of 
1926, 1924 and 1921 there shall be included the amounts of capital net 
one or of capital net loss,’ so that the phrase, as amended, will read as 
OlOWSs: 

_“*(n) Charitable and Other Contributions.—In the case of an indi- 
vidual, contributions or gifts made within the taxable year to or for 
the use of: 

* +. * * * 
to an amount which in all the above cases combined does not exceed 
15 per centum of the taxpayer’s net income (including in the com- 
butation thereof the amount of capital net gain or capital net loss) 
as computed without the benefit of this subsection. Such contribu- 
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tions or gifts shall be allowable as deductions only if verified under 
rules and regulations prescribed by the Commissioner, with the 
approval of the Secretary. (For unlimited deduction if contribu- 
tions and gifts exceed 90 per centum of the net income, see Section 
120.) Similarly in the computation of net income as used in Section 
23(n) of the Revenue Act of 1928 and in Sections 214(a) of the 
Revenue Acts of 1926, 1924 and 1921 there shall be included the 
amounts of capital net gain or of capital net loss.’ ”’ 


4. RELAXATION OF LIMITATION ON DEDUCTIONS FOR CONTRIBU- 
TIONS TO CHARITABLE ORGANIZATIONS 


The failure of charitable organizations sufficiently to meet 
the demands made upon them as a result of the present 
emergency is resulting in the necessity of greatly increased 
public aid. It appears advisable that every facility for 
enabling charities to fulfill their function without drain 
upon governmental funds be granted to them. The flow of 
necessary contributions to charitable organizations, instead 
of being materially encouraged, has been and will continue 
to be considerably retarded because of the limitation placed 
by the Congress on the amount of deduction in the calcu- 
lation of taxable income allowed for contributions to such 
organizations. This committee believes that the existing 
limitation will, while reducing in a measure governmental 
income, effect a total saving by reducing the requirement 
of governmental public assistance. Your committee be- 
lieves, however, that only contributions to those charities 
dispensing the necessities of life should be benefited. 

Your committee, therefore, recommends the following 
resolution and proposed amendment: 

Be it Resolved, That the American Bar Association recommends to 
the Congress that deductions for contributions to those charitable organi- 
zations dispensing the necessities of life to needy individuals should be 
allowed to the extent of 100% of the net income of the donor and that 
the Association’s Committee on Federal Taxation is directed to urge the 


following proposed amendment and, failing the acceptance of the proposal 
as drafted, its equivalent in purpose, upon the proper committees of the 
Congress: 
(ProposED AMENDMENT. ) 

“That Section 23(n) be amended to read as follows: 

‘CHARITABLE AND OTHER ConTRIBUTIONS.—In the case of an indi- 
vidual, contributions or gifts made within the taxable year to or 
for the use of: 

* * © * 

*(2) a corporation, trust, or community chest, fund, or founda- 
tion, organized and operated exclusively for religious, charitable, 
scientific, literary, or educational purposes, or for the prevention 
of cruelty to children or animals, no part of the net earnings of 
which inures to the benefit of any private shareholder or individual ; 

* * * » ce 

to an amount which in all the above cases combined does not 
exceed 15 per centum of the taxpayer’s net income as computed 
without the benefit of this subsection. The amount of contribu- 
tions or gifts made to institutions specified in this subsection organ- 
ised and operated primarily for the relicf of the poor and the indigent 
shall be deductible without limitation and the amount of such deduc- 
tion shall not be included in calculating the 15 per centum limitation 
hereinabove imposed.’ ” 


5. Capita GAINS AND LossEs 


Section 101(c) of the 1932 Act defines capital gains and 
losses as the gains or losses resulting from the “sale or 
exchange” of capital assets. The United States Board of 
Tax Appeals has determined in Henry P. Werner, 15 B. T. A. 
482, that included within the terms of “sale or exchange” 
was the redemption by the obligor, at or before maturity, 
of a capital asset. Later, the Board held in [l’atson, 27 
B. T. A. 463, that such redemption was not a “sale or 
exchange.” Your committee believes that the Congress did 
not intend to remove from the benefits of the capital gains 
and loss provisions gains or losses from the redemption of 
capital assets, especially when such gains or losses, if the 
assets had been sold by the holder immediately before re- 
demption, would be considered capital gains or losses.* 

Your committee recommends, therefore, the following 
resolution and amendment to Section 101(c) of the 1932 
Act: 

Be it Resolved, That the American Bar Association recommends to the 
Congress that the Congress redefine the terms “capital gain” and ‘‘capital 
loss’ to make clear whether such terms include gains and losses resulting 
from the redemption at maturity of capital assets, and that the Associa- 
tion’s Committee on Federal Taxation is directed to urge the following 
proposed amendment and, failing the acceptance of the proposal as 


drafted, its equivalent in purpose, upon the proper committee of the 

Congress: 

(ProposeD AMENDMENT. ) 

“That Section 101(c)(1) and (2) be amended to read as follows: 
***(c) DEFINITIONS.—For the purposes of this title— 
“*(1) “Capital gain’’ means taxable gain from the [SALE OR 

EXCHANGE]! sale, exchange or redemption of capital assets 
consummated after December 31, 1921. 





* See House Ways and Means Committee Report No. 350, 67th Con- 
gress, Ist session, to accompany H. R. 8245, pp. 10, 11. 
1 Words in brackets deleted. 

























































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































“**(2) “Capital loss’’ means taxable loss resulting from the 
[SALE OR EXCHANGE]! sale, exchange, or redemption of 
capital assets.’ ” 


6. ApyusTeD BAsis FOR PrRQPERTY ACQUIRED IN REORGANIZA- 
TIONS 

Your committee was authorized by the Association at its 
fifty-fifth annual meeting “actively to oppose * * * any 
retroactive provisions in proposed measures as to Federal 
revenue where the circumstances are such that the public 
and the Bar have relied and acted on the basis of the pre- 
viously existing state of law.” 

Section 113 of the Revenue Act of 1932 made particularly 
distressing retroactive changes in the prior law. It upset 
the basis of all property acquired in any corporate reorgani- 
zation made after December 31, 1917, where more than 50 
per cent and less than 80 per cent of the control of the old 
company continued into the new. It also upset the basis 
of all property acquired by a corporation after December 
31, 1921, as paid-in surplus or as a contribution to capital. 
If the property has been transferred to bona fide holders for 
value, the section unjustly affects the income tax liability 
of these bona fide holders who relied, as they had to do, 
upon the law as it then existed. It also affects the Bar, in 
that the sound advice of those members of the Bar whom 
corporations and individuals consulted with respect to their 
then existing rights has become, by virtue of the change 
in the law, a trap from which there is no escape through 
administrative action. 

Your committee, therefore, recommends the following 
resolution and amendment: 

Be it Resolved, That the American Bar Association recommends to 
the Congress that the Congress amend Section 113 of the Revenue Act 
of 1932 to remove therefrom its retroactive features and that the Associ- 
ation’s Committee on Federal Taxation is directed to urge the following 


proposed amendment and, failing the acceptance of the proposal as 
drafted, its equivalent in purpose upon the proper committees of the 
Congress: 
(Proposep AMENDMENT. ) 

“That Section 113(a)(7) and (8) of the Revenue Act of 1932 be 
amended to read as follows: 

*©*(7) TRANSFERS TO CORPORATIONS WHERE CONTROL OF PROPERTY 
REMAINS IN SAME Persons.—If the property was acquired after 
December 31, 1917, by a corporation in connection with a reorgani- 
zation, and immediately after the transfer an interest or control in 
such property of [50]? 80 per centum (or, if such property was 
acquired after June 6, 1932, then 50 per centum) or more remained 
in the same person or any of them, then the basis shall be the same 
as it would be in the hands of the transferor, increased in the 
amount of gain or decreased in the amount of loss recognized to the 
transferor upon such transfer under the law applicable to the year 
in which the transfer was made. This paragraph shall not apply if 
the property acquired consists of stock or securities in a corporation 
a party to the reorganization, unless acquired by the issuance in 
stock or securities of the transferee as the consideration in whole or 
in part for the transfer. 

“*(8) Property AcguirEeD By IssUANCE OF STOCK OR AS Patp-IN 
SurpLus.—If— 

“*(A) The property was acquired after December 31, 1920, 
by a corporation [(A)] 2 by the issuance of its stock or securities 
in connection with a transaction described in Section 112(b)(5) 
(including, also, cases where part of the consideration for the 
transfer of such property to the corporation was property or 
money, in addition to such stock or securities), or, 
“*(B) The property was acquired by a corporation after June 
6, 1932 [(B)]? as paid-in surplus or a contribution to capital, 
then the basis shall be the same as it would be in the hands of the 
transferor, increased in the amount of gain or decreased in the 
amount of loss recognized to the transferor upon such transfer under 
the law applicable to the year in which the transfer was made.’ ” 


7. DISCHARGE OF A BANKRUPT FROM FEDERAL TAX LIABILITY 

Under the present bankruptcy law, a discharge in bank- 
ruptcy does not discharge federal tax liability. Thus a 
bankrupt may have incurred all the disadvantages of bank- 
ruptcy and yet be forced to carry his tax burden which, in 
many instances, is sufficiently large to prevent him from 
making a successful new start in business. There is no 
essential reason why the government should not share as 
other creditors in the losses resulting from bankruptcy nor 
why the bankrupt should be compelled to carry his tax 
burdens after he has been discharged. Such a situation is 
contrary to the economic rehabilitation spirit of our bank- 
ruptcy laws. Your committee, in concurrence with the 
Association’s Committee on Commercial Law and Bank- 
ruptcy, believes that to put the government in the position 
of an ordinary creditor would not only relieve actual dis- 
tress and make more effective the purposes of the bank- 
ruptcy act, but also would result in no lowering of the guard 
against fraudulent bankruptcies, which have severely in- 
jured many reputable creditors. 


1 Words in brackets deleted.—Ed. 
2 Matter in brackets deleted.—Ed. 
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Your committee, therefore, recommends that the Asso- 
ciation direct this committee, with the concurrence of the 
Association’s Committee on Commercial Law and Bank- 
ruptcy (which committee is making an identical recommen- 
dation to the Association), to propose an amendment to the 
bankruptcy law to discharge a bankrupt from his tax lia- 
bility, with adequate safeguards to the government, and 
proposes the following resolution and amendment: 

Be it Resolved, That the American Bar Association recommends to the 
Congress that the Bankruptcy Act be amended to permit the discharge 
from his tax liability of a bankrupt and that the Association’s Commit- 
tee on Federal Taxation is directed to urge, with the concurrence of the 
Association’s Committee on Commercial Law and Bankruptcy, the fol- 
lowing proposed amendments and, failing the acceptance of the proposals 
as drafted, their equivalent in purpose, upon the proper committees of 
the Congress: 

(Proposep AMENDMENT.) 

“That Section 17 of the Act of July 1, 1898, 30 Stat. 550, 11 U. S.C, 
35, be amended to read as follows: 

“*& discharge in bankruptcy shall release a bankrupt from all 
of his provable debts except such as (first) are due as a tax levied 
by [THE UNITED STATES] * the state, county, district, or munic- 
ipality in which he resides; (second) are liabilities for obtaining 
property by false pretenses and false representations; or for willful 
and malicious injuries to the person or property of another. * * * 

“That Section 1 of the Act of July 1, 1898, 30 Stat. 544, 11 U.S. C.1, 
as amended, be amended to read as follows: 

“ «Section 1.—Meaning of Words and Phrases.—The words and 
phrases used in this title and in proceedings pursuant hereto shall, 
unless the same be inconsistent with the context, be construed as 
follows: 

“*(4) “Bankrupt” shall include a person against whom an 
involuntary petition or an application to set a composition aside 
or to revoke the discharge has been filed, or who has filed a 
voluntary petition, or who has been adjudged a bankrupt; 

*(414) “Claim” shall include the claim of the United States 
against the bannrupt for federal taxes; ”’ 

“That Section 58(b) of the Act of July 1, 1898, 30 Stat. 561, 11 
U. S. C. 94, as amended, be amended by adding at the end thereof the 
following: 

“(by * * * Jt shall also be the duty of the referee to notify 
by registered mail, within 30 days after the reference of a bank- 
ruptcy to him, the proper United States Collector of Internal Reve- 
nue of the fact of the bankruptcy proceedings. If the bankrupt is 
an individual, the referee shall notify the collector of the district in 
which is located the_legal residence or the principal place of business 
of the bankrupt (or, tf he has no legal residence or principal place 
of business within the United States, then the collector at Baltimore, 
Maryland); if the bankrupt is a corporation, the referee shall notify 
the collector of the district in which is located the principal place of 
business or principal office or agency of the bankrupt corporation (or, 
if it has no principal place of business or principal office or agency 
— the United States, then the collector at Baltimore, Mary- 
land).’ ”’ 

“That Section 57(n) of the Act of July 1, 1898, 30 Stat. 560, 11 U. S. 
C. 93, as amended, be amended to read as follows: * * * 

“*(n) Claims, including claims of the United States for fedcral 
taxes, shall not be proved against a bankrupt estate subsequent to 
one year after the adjudication; or if they are liquidated by litiga- 
tion and the final judgment therein is rendered within 30 days before 
or after the expiration of such time, then within 60 days after the 
rendition of such judgment. The right of infants and insane persons 
without guardians, without notice of the proceedings, may continue 
six months longer.’ ”’ 


8. PROCEDURE IN TRANSFEREE CASES 

Under the present law, a single transferee of a corpora- 
tion or estate may be held liable to the extent of the value 
of the property received by him for the full amount of the 
transferor’s unpaid federal income taxes, although all the 
other transferees are solvent and do not contribute to the 
payment of the tax. Usually the most accessible and weal- 
thiest transferee is selected by the Bureau as the object 
of a tax deficiency notice. While a transferee theoretically 
may compel contribution from the other transferees he 
must, in case of a contest, affirmatively prove the tax lia- 
bility of the transferor. If the statute of limitations on the 
liability of the transferees had run at the time the defi- 
ciency was paid, or if the deficiency was voluntarily paid, 
it becomes legally impossible for him to compel contribu- 
tion. A procedure which will more adequately protect the 
rights of all transferees and facilitate the enforcement of 
contribution from_their co-transferees is believed desirable 
and necessary if justice is to be done. There are five dif- 
ferent sections of various revenue acts relating to transferee 
proceedings. Amending each of these sections in turn is 
an awkward and cumbersome procedure. To avoid this 
result your committee proposes the enactment of an entirely 
new section of the law in substitution. The exact location 
of this section will have to depend upon the general topic 
structure of the expected new legislation. In a situation 
of the historical and inherent procedural complexities of 
this subject perfection in drafting is hardly to be obtained. 
The amendment is proposed, therefore, not as an embodi- 
ment of perfection but of purpose: 


3 Words in brackets deleted.—Ed. 
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Be it Resolved, That the American Bar Association recommends to 
the Congress that those held liable for the taxes of their transferors be 
afforded a process for compelling pro-rata contribution by their fellow 
transferees and that the Association’s Committee on Federal Taxation 
js directed to urge the following proposed amendment, and failing the 
acceptance of the proposal as drafted, its equivalent in purpose, upon the 
proper committees of the Congress: 


(ProposED AMENDMENT. ) 

“Sec. —. (a) The United States Board of Tax Appeals is hereby 
given jurisdiction in all proceedings before it now pending, or here- 
after brought, to determine in one proceeding the respective liabilities 
in law or equity of all transferees of a tax delinquent transferor. The 
Board shall make rules deemed by it needful and proper to cffect the 
purpose of this section, including a rule requiring the Commissioner of 
Internal Revenue to notify all the transferees of a delinquent transferor 
of an asserted deficiency against any one or more of them. 


“(b) In any proceeding under (a), the defense of the statute of 
limitations shall not avail any impleaded party before the Board unless 
such defense is available to all impleaded parties; provided, however, that 
no transferee may waive the statute of limitations except with the consent, 
in writing, of all his co-transferees. 

“(c) The decision of the Board of Tax Appeals in any proceeding 
under (a) shall be reviewable in the manner provided for review of other 
decisions of the Board. 

“(d) The final determination of the Board shall be binding upon all 
transferees to whom notice of the proceeding has been given, under such 
rules as the Board shall prescribe. 


“(e) Properly certified copies of the final decision and order of the 
Board in any proceeding under (a) shall be prima facie evidence in any 
court of the correct tax liability of the transferor and of the liability of 
each transferee therefor.” 


9, JURISDICTION OF BoARD oF TAx APPEALS OVER REFUND 
CLAIMS 


The American Bar Association at its Fifty-Second, Fifty- 
Third and Fifty-Fourth Annual Meetings approved resolu- 
tions urging upon the Congress the grant to the United 
States Board of Tax Appeals of full jurisdiction over refund 
claims. Your committee believes that the opportunity for 
the fulfillment of the American Bar Association recommen- 
dation is now at hand. If the Board were granted jurisdic- 
tion over refund claims, the result would be increased speed 
in disposition of tax cases, relief of a heavy burden upon 
the District Courts, greater efficiency in settlement of tax 
disputes and increased consistency in tax administration. 


Your committee, therefore, recommends the following 
resolution and amendment: 


Be it Resolved, That the American Bar Association again recommends 
to the Congress that the jurisdiction of the Board of Tax Appeals be 
extended to suits by the taxpayer for recovery of overpayments of tax, 
and that the Association’s Committee on Federal Taxation is directed 
to urge the following proposed amendment and, failing the acceptance 
of the proposal as drafted, its equivalent in purpose, upon the proper 
committees of the Congress: 

(ProposeD AMENDMENT. ) 


“That Section 3226 of the Revised Statutes, as amended, be amended 
to read as follows: 


“ ‘Sec. 3226. No suit or proceeding shall be maintained in any 
court or in the Board of Tax Appeals for the recovery of any 
internal-revenue tax alleged to have been erroneously or illegally 
assessed or collected, or of any penalty claimed to have been col- 
lected without authority, or of any sum alleged to have been 
excessive or in any manner wrongfully collected until a claim 
for refund or credit has been duly filed with the Commissioner of 
Internal Revenue, according to the provisions of law in that regard, 
and the regulations of the Secretary of the Treasury established in 
pursuance thereof; but such suit or proceeding may be maintained, 
whether or not such tax, penalty, or sum has been paid under protest 
or duress. No such suit or proceeding shall be begun before the 
expiration of six months from the date of filing such claim unless 
the Commissioner renders a decision thereon within that time, nor 
after the expiration of two years from the date of mailing by regis- 
tered mail by the Commissioner to the taxpayer of a notice of the 
disallowance of the part of the claim to which such suit or proceed- 
ing relates. In lieu of suit in any court, the taxpayer may, within 
two years after a mailing by registered mail to the taxpayer by the 
Commissioner of a notice of disallowance of the claim or a part 
thereof, file a petition with the Board of Tax Appeals for a redeter- 
mination of any income, war-profits, or excess-profits tax, or estate 
tax, and if the Board finds that the taxpayer has made an overpay- 
ment thereof, the amount thereof shall, when the decision of the 
Board has become final, be credited or refunded to the taxpaver in 
the same manner as an overpayment found by the Board where the 
taxpayer has filed a petition for redetermination of a deficiency.’ ” 


10. Trme For RAtstnc CLAIMS FOR REFUNDS 


Under the present law, the Commissioner of Internal 
Revenue may at any time before the hearing, or rehearing, 
of a case before the United States Board of Tax Appeals 
urge upon the Board an increase in the deficiency of tax. 
The taxpayer, however, has no right, if he files his petition 
or a claim for refund after the expiration of the statutory 
period for filing claims, to secure a refund even though the 
board determines that a refund is due. The Congress, your 
committee believes, intended to grant the taxpayer recipro- 
cal rights with the commissioner by an amendment made 
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to Section 284(e) of the Revenue Act of 1926 by Section 
507 of the Revenue Act of 1928,* but this amendment did 
not accomplish the intended result. Further amendment is 
required to this end. Your committee, therefore, recom- 
mends the following resolution and amendment: 

Be it Resolved, That the American Bar Association recommends to 
the Congress that Section 507, Revenue Act 1928, be amended to give 
the Board of Tax Appeals, in all cases where it finds that the taxpayer 
has overpaid his tax, jurisdiction to determine the amount of such over- 
payment which shall, when the decision of the Board has become final, 
be credited or refunded to the taxpayer, and that the Association’s Com- 
mittee on Federal Taxation is directed to urge the following proposed 
amendment and, failing the acceptance of the proposal as drafted, its 
equivalent in purpose, upon the proper committees of the Congress: 


(Propos—ep AMENDMENT.) 


“That Section 284(e) of the Revenue Act of 1926, as amended by 
— 507 of the Revenue Act of 1928, be further amended to read 
as follows: 


““*(e) If the Board finds that there is no deficiency and further 
finds that the taxpayer has made an overpayment of tax in respect 
of the taxable year in respect of which the Commissioner determined 
the deficiency, the Board shall have jurisdiction to determine the 

* amount of such overpayment, and such amount shall, when the deci- 
sion of the Board has become final, be credited or refunded to the 
taxpayer [AS PROVIDED IN SUBDIVISION (A)]?# and in 
such cases, no claim for refund shall be required. [UNLESS 
CLAIM FOR CREDIT OR REFUND, OR THE PETITION, 
WAS FILED WITHIN THE TIME PRESCRIBED IN SUB- 
DIVISION (9) FOR FILING CLAIMS, NO SUCH CREDIT OR 
REFUND SHALL BE MADE OF ANY PORTION OF THE 
TAX PAID MORE THAN FOUR YEARS (OR, IN THE CASE 
OF A TAX IMPOSED BY THIS TITLE, MORE THAN THREE 
YEARS) BEFORE THE FILING OF THE CLAIM OR THE 
FILING OF THE PETITION, WHICHEVER IS EARLIER.]’” 4 


11. Time For Fitinc PETITIONS WITH THE BoArD oF TAx 
APPEALS 


Under the present law, taxpayers may file petitions with 
the United States Board of Tax Appeals within 60 days 
after the mailing by the Commissioner of a notice of defi- 
ciency in income tax. If, however, the sixtieth day falls 
upon a holiday, the taxpayer is given only 59 days. In 
several instances, taxpayers have been deprived of their 
“day in court” by the fact that their petitions, although 
arriving in Washington on the sixtieth day, were not re- 
ceived by the Board until the sixty-first day, due to the in- 
tervention of a holiday. Your committee suggests that the 
present law be amended to give the taxpayer in every 
instance his full sixty days. It, therefore, recommends the 
following resolution and amendment: 


Be it Resolved, That the American Bar Association recommends to the 
Congress that Section 274(a) of the Revenue Act of 1926 be amended 
to permit the filing of petitions to the Board of Tax Appeals with the 
Board on the next succeeding business day when the 60th day falls on 
a Sunday, or holiday, and that the Association’s Committee on Federal 
Taxation is directed to urge the following proposed amendment and, 
failing the acceptance of the proposal as drafted, its equivalent in purpose, 
upon the proper committees of the Congress: 


(ProposeD AMENDMENT.) 

“That Section 274(a) of the Revenue Act of 1926 be amended by 
inserting after the phrase ‘Within 60 days after such notice is mailed 
(not counting Sunday,’ a comma and the words ‘or a holiday,’ so that 
the first two sentences of 274 read as follows: 


“ “Sec. 274. (a) If in the case of any taxpayer, the Commis- 
sioner determines that there is a deficiency in respect of the tax 
imposed by this title, the Commissioner is authorized to send notice 
of such deficiency to the taxpayer by registered mail. Within 60 
days after such notice is mailed (not counting Sunday, or a holiday, 
as the sixtieth day), the taxpayer may file a petition with the Board 
of Tax Appeals for a redetermination of the deficiency.’ ” 


12. SUSPENSION OF THE STATUTORY PERIOD FOR BRINGING SUIT 


Frequently disputes between taxpayers and the Commis- 
sioner of Internal Revenue turn upon adjudications already 
pending in the Board of Tax Appeals or in the courts. 


Taxpayers often cannot wait as they would like to de 
until the controlling cases are decided but must, in order 
to protect their rights against the bar of the statute of 
imitations, incur the expenses of suit. To make unneces- 
sary such litigation, the Congress provided in the Revenue 
Act of 1928 that the Commissioner of Internal Revenue 
might make refunds after the applicable statutory period 
if he and the taxpayer had consented to a suspension of the 
statute of limitations on suits against the United States 
until after the applicable decisions had been made by the 
courts. 


The Congress, it is believed, intended to give the tax- 
payer the right to sue for a refund within the statutory 
* Ways and Means Committee Report No. 2, 70th Congress, Ist ses- 


sion, to accompany H. R. 1, pp. 29, 30. 
4 Words in brackets deleted.—Ed. 
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period as extended by the agreements. Considerable doubt, 
however, exists as to whether it accomplishes this purpose. 
Your committee recommends that this doubt be clarified 
by appropriate amendment to the existing revenue law and 
recommends the following resolution and amendment: 


Be it Resolved, That the American Bar Association recommends to the 
Congress an amendment to Section 3226 of the Revised Statutes to 
permit taxpayers, in case such agreements under Section 608(b)(2) of 
the Revenue Act of 1928 have been entered into, to bring suit at any 
time within ninety days after the final decision of the case, or cases, 
specifically mentioned in said agreement, notwithstanding other provi- 
sions of law, and that the Association’s Committee on Federal Taxation 
is directed to urge the following proposed amendment and, failing the 
acceptance of the proposal as drafted, its equivalent in purpose, upon the 
proper committees of the Congress: 

(Proposep AMENDMENT. ) 


“Section 3226 of the Revised Statutes, as amended, is amended to 
read as follows: 


**No suit except that if the taxpayer and the Commis- 
sioner have, cither before or after the enactment of this amendment, 
agreed in writing to suspend the running of the statute of limitations 
for filing suit from the date of the agreement to the date of final 
decision in one or more named cases then pending before the United 
States Board of Tax Appeals or the courts, then a suit or proceeding 
may be maintained if brought within ninety days subsequent to the 


date the decision of the last-decided case named in said agreement 
became final.’ ” 


13. APPEALS FROM THE BOARD OF TAx APPEALS 


Appeals under the present law may be taken from deci- 
sions of the Board of Tax Appeals to the Circuit Courts of 
Appeals. Considerable confusion has arisen in many cases 
as to which Circuit Court of Appeals has jurisdiction. In at 
least nine cases during recent years petitions of taxpayers 
have been dismissed on jurisdictional grounds. In more 
than 100 cases the petitioner has been required, in order to 
protect his interest, to incur the expense and trouble of 
filing petitions in two or more Circuit Courts. Your com- 
mittee believes that it is only fair that a petitioner be not 
penalized where honest doubt exists as to the proper forum, 
especially in view of the fact that not all Circuit Courts of 
Appeals have ruled consistently on questions of jurisdiction. 


It, therefore, recommends the following resolution and 
amendment: 


Be it Resolved, That the American Bar Association recommends to the 
Congress that Section 1003 of the Revenue Act of 1926 be amended to 
ermit any Circuit Court of Appeals and the Court of Appeals of the 
District of Columbia, to determine without dismissal of petitions for 
review of decisions of the Board of Tax Appeals, what Circuit Court has 
jurisdiction of said petitions, and to transfer said petitions to the proper 
court, which shall proceed to the determination thereof with the same 
effect as if such petition had originally been taken to it; that the Ameri- 
can Bar Association recommends to th Congress the following proposed 
amendment to Section 1003 of the Revenue Act of 1926, and that the 
Association’s Committee on Federal Taxation is directed to urge the fol- 
lowing proposed amendment and, failing the acceptance of the proposal 
as drafted, its equivalent in purpose, upon the proper committees of the 
Congress: 
(Proposep AMENDMENT. ) 


“That Section 1003 of the Revenue Act of 1926 be hereby amended 
by adding at the end thereof the following new subsection: 


“*(c) If any such petition for review has been or shall be taken 
to a court referred to in Section 1002 and such court decides that 
it has no jurisdiction thereof, such petition shall not for that reason 
be dismissed. In such event the court shall also determine (subject 
to review by the Supreme Court of the United States upon certiorari, 
tn the manner provided in Section 240. of the Judicial Code, as 
amended) which other of said courts has jurisdiction thereof, and 
shall thereupon transfer the petition to the proper court, which shall 
proceed to the determination thereof with the same effect as if such 
petition had originally been taken to it. If, as provided in Section 
1001(c), there is a bond which refers to the court to which the peti- 
tion is originally taken, such bond shall nevertheless have the same 
effect as if the reference had been to the proper court. If any such 
petition has heretofore been dismissed for lack of jurisdiction it shall 
be revived and proceeded with as provided herein if a motion to that 
effect is filed by either party within 90 days after the approval of this 
amendment.’ ” 


14. EsTABLISHMENT OF MARCH 1, 1913 VALUE 


The lapse of time since March 1, 1913, resulting in the 
loss, and danger of loss, of supporting evidence, makes it 
increasingly difficult for persons to establish the fair mar- 
ket value of property on March 1, 1913, as the basis for 
determining the gain or loss upon the sale or other dispo- 
sition of such property. Your committee believes it desir- 
able, therefore, that some procedure be established whereby 
a taxpayer may, if he so desires, have the March 1, 1913, 
value of any property determined irrespective of the exist- 
ence of any controversy, which determination shall be made 
by the Commissioner of Internal Revenue and be conclu- 
Sive in all subsequent proceedings on all parties thereto. To 


this end, the following resolution and amendment are rec- 
ommended: 
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Be it Resolved, That the American Bar Association recommends to the 
the Congress that the Congress by appropriate legislation require the 
Commissioner, with the approval of the Secretary of the Treasury, to 
prescribe rules and regulations whereby a person may, upon application 
and submission of satisfactory supporting evidence, have the fair market 
value of property fixed and determined as of March 1, 1913, as a basis 
for determining the gain or loss from subsequent sale or other disposition 
of such property: 

(Propose AMENDMENT. ) 


“That Section 773 of the Revenue Act of 1932 be amended by adding 
at the end thereof the following: 


“*The Commissioner with the approval of the Secretary shall fuyr- 
thermore prescribe and publish all needful rules and regulations and 
establish a procedure by which any person, subject to the taxing 
jurisdiction of the United States, may upon application and submis. 
sion to the Commissioner of evidence satisfactory to the Commis. 
stoner, have the fair market value of any property of the said person 
as of March 1, 1913, fixed and determined. When so fixed and deter- 
mined such valuation shall thereafter be the basis of determining gain 
or loss from the subsequent sale or other disposition of such 
property.” 


15. THe Avupir oF INCOME AND Prorits TAx RETURNS AN» 
CONCLUSION OF TAx DISPUTES IN THE BUREAU OF INTER- 

NAL REVENUE 
Desirous of preparing for presentation to the expected 
new administration of the Bureau of Internal Revenue some 
of the ideas gleaned from the experience of some of those 
members of the Association specializing in practice before 
the Bureau of Internal Revenue and the United States Board 
of Tax Appeals, your committee invited expressions from 
such a group. The committee has endeavored to give form 
to what it considered the most helpful of these suggestions 


in the commentary submitted in the Appendix “A” here- 
with. 


16. THE Unitep States BoArp or TAX APPEALS 


The committee wishes to express its general satisfaction 
with the performance of the United States Board of Tax 
Appeals. That institution in the nine years of its existence 
has demonstrated an adequate capacity to interpret, as a 
specialized tax court, the multitude of ever-changing Federal 
tax laws which began in 1913 and have played so important 
a part in the business life of the country ever since. In 
these nine years the independence of the Board’s judgment, 
as against mere administrative determinations, is indicated 
in many respects. The surest indication of this independ- 
ence is the reduction of aggregate deficiencies proposed by 
the Commissioner of Internal Revenue in excess of 
$1,300,000,000 to approximately $400,000,000. The records 
show that less than 12 per cent of appealable decisions of 
the Board have actually been taken, that the Board has been 
affirmed in whole or in part by the Circuit Courts in more 
than 70 per centum of its decisions, and that its record 
before the Supreme Court is even better. 


While the delay in the decision of too many cases is 
still a condition for criticism, the performance of the Board, 
at a surprisingly low cost, and the protection it has af- 
forded the taxpayer against the harsh rule of collection 
first and discussion afterwards, has made it apparent that 


if the Board did not exist, the invention of its equivalent 
would be required. 


17. CONTINUANCE OF THE COMMITTEE 


With changes in the Federal tax law, administrative pro- 
cedures and personnel in immediate prospect it is believed 
that the interests of the public and the members of this 
Association require the active participation, in all pro- 
cedural and practice aspects of Federal tax collection, of a 
committee of this Association. Accordingly, the following 
resolution is recommended: 


Be it Resolved, That the Special Committee on Federal Taxation be 
continued. 


APPENDIX A 


REAUDIT OF INCOME AND PROFITS TAX 
RETURNS AND CONCLUSION OF TAX 
DISPUTES 


THE PROBLEM 


In the case of the income and profits tax return which 
gives rise to a dispute between the taxpayer and the Com- 
missioner of Internal Revenue, the interval between the 
filing of the return and the final determination of the tax 
is too often too great. The government suffers from delay 
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in receipt of the revenue; the taxpayer suffers from un- 
certainty as to what his liability may be. It appears that 
loss of time and expense are avoidable and earlier cer- 
tainty achievable. 
THE EXISTING SITUATION 

Presumably the initial audit of a taxpayer’s return in 
the office of the Collector of Internal Revenue, or the 
field audit directed by him, is designed to develop all ques- 
tions concerning the law and settle all questions concern- 
ing facts involved in the return. The taxpayer is normally 
informed what the tentative conclusions resulting from the 
audit are and afforded an opportunity to discuss them. 
Agreement may be reached between the taxpayer and the 
revenue agent in charge but this agreement must have 
the approval of the Income Tax Unit in Washington. In 
any event the conclusions of the revenue agent in charge 
are forwarded to the Income Tax Unit at Washington for 
approval. Approval, modification or disapproval follow 
and the taxpayer, barring a dangerous imminence of the 
statutory limitation on assessment, is given an opportunity 
for formal protest, against any proposed deficiency. That 
protest, however, is heard and judged by the office from 
which the contemplated deficiency emanated. 


The officials in this office would hardly be human if they 
were not influenced by a desire to support the propriety 
of their own determinations, rather than by a desire to 
give the greatest reasonable weight to the views of the 
protestant. As a consequence, at the first point where 
the dispute essentially requires the presence of an officer 
moved by the desire for settlement, the principal conferee 
for the Bureau has already been cast in the role of an 
advocate. To this situation is added the knowledge of the 
individuals representing the Bureau that the taxpayer will 
have a further opportunity for settlement with the Special 
Advisory Committee and will be protected from a mistake 
against him by his access to the Board of Tax Appeals 
or the courts. Hence, it is not necessary to consider very 
carefully his protest. This natural attitude has resulted 
in increasingly perfunctory conferences between the tax- 
payer and the Income Tax Unit’s representatives. Much 
time and expense incurred is frequently lost, however, in 
going through the form, what with exchanges of letters 
between the disputants, fixing days for conference con- 
venient to parties and witnesses, submission of additional 
data, occasional references to the field agent, etc. 

It is not until the Commissioner has made his so-called 
“final determination” in the form of a “60 day” deficiency 
letter that, in a very large number of disputes, a serious 
effort, motivated by a real desire for settlement, begins. 
If the taxpayer elects to appeal a proposed deficiency to 
the Board of Tax Appeals, or to pay the disputed tax 
and bring a court action for recovery, there then begins 
for the first time a consideration by the Special Advisory 
Committee, or by the Department of Justice through the 
Office of the General Counsel (as the nature of the tax- 
payer's procedure may require), of ways and means to 
an cera as opposed to litigating, the collection of 
the tax. 


This procedure is tardy. It has been delayed by prior 
proceedings, some of which are of little usefulness. Time 
valuable to all concerned has been consumed and the col- 
lection of the revenue has been retarded by procedures 
which should be avoidable. The following suggestions 
with respect to a remedy are offered. These proposals have 
much less to do with machinery than they have to do with 
spirit and objectives with which the present machinery is 
employed. The guess is ventured that the opportunities for 
improvement in tax administration are greatest in this di- 
rection. 


PROPOSALS FOR IMPROVEMENT IN BUREAU PROCEDURE 


It would’seem that the task of the Bureau in the handling 
of a tax return, prior to the point when formal litigation 
becomes necessary, might be divided into two parts. The 
first of these is the building of a maximum case for the 
government. The second is the settlement of disputes 
that may arise with the taxpayer as a result. 

_ Pressure on speeding to a field audit of every return 
judged potential for dispute is the first economy of time 
possible. A survey of past experiences should indicate 


THE TAX MAGAZINE 345 


rather reliably which returns these are. The auditing agent 
should be impressed with the necessity of making his 
report on the facts, (regardless of his opinion as to the 
outcome of any legal principle possibly involved) suffi- 
ciently exhaustive to assure a reasonable reliance thereon 
by any reviewing auditor without the necessity of an oral 
explanation by the field man. He also should pose every 
question in his findings which the taxpayer may reasonably 
be called upon to answer. In other words, the agent’s 
report should cover every factual aspect of the taxpayer’s 
income which is material to any reasonably probable dis- 
pute. 


In the event the taxpayer’s dispute of the recommenda- 
tions which will follow the field auditor's report appears 
imminent, the field office review should place emphasis 
on assuring the adequacy of the auditor’s report and as- 
certaining the taxpayer’s preliminary reaction thereto. The 
Income Tax Unit’s Washington audit should be concerned 
with checking the adequacy of the facts given in the report 
as filed with a view to reliance upon them for their affirma- 
tive value rather than as a basis for the prima facie -pre- 
sumption of correctness which supports the Commissioner’s 
findings. Also it is the Washington office which should 
be responsible for the interpretations of the law and regu- 
lations involved. If necessary, the field office should be 
communicated with in order to clear up uncertainties. 
When this process is completed, the bureau’s tentative 
finding in the nature of the present preliminary “30 day” 
letter should be issued with the intention of making the 
maximum claim which it is bona fide believed the record to 
date will support. 


It is the settlement of the case made by this letter 
which should be turned over, if the taxpayer indicates a 
desire to be heard within a given time, to a personnel 
charged with making every reasonable effort to settle the 
dispute. These men should be selected not because of 
their capacity to get the most out of the case for the 
Bureau but chosen because of their demonstrated capacity 
to compose differences. The men put in this work should 
each have all the power the Special Advisory Committee 
has as a committee. Each should be required (with such 
assistants as he may need for his office work) to conduct 
in person all conferences with the taxpayer, or the tax- 
payer's representatives. He should have authority to call 
upon for aid, whenever he deems it to be necessary, the 
Income Tax Unit reviewer who issued the letter tentatively 
proposing the deficiency in dispute. This “conciliator”’ 
should also have authority to call upon engineers, ap- 
praisers, members of the General Counsel’s staff, etc., to 
advise him whenever he requires such advice. His- con- 
clusions on the facts, unless palpably wrong, should be 
final so far as the Bureau is concerned, and his conclusions 
on the law should be accepted unless clearly contrary to 
decisions of the courts or of the Board of Tax Appeals, 
or contrary to express regulations. 


The objective the individual charged with settlement 
should be instructed to pursue, failing a complete settle- 
ment of the tax, should include an elimination of every 
disputed point upon which it is possible to agree with the 
taxpayer. When the case leaves his hands, it should be 
stripped to the fundamental issues upon which any rea- 
sonable men might differ. Only occasionally should such 
remaining issues be disputes of fact. Procedures exist for 
full securing by the Bureau of the facts in almost every 
case. These should be exhausted before the conciliator 
charged with settlement closes his file on the case. The 
men put in this work should be imbued with the spirit of 
settlement, concerned with prompt collection of an agreed 
to tax and not moved, by a legal curiosity as to the out- 
come, to pursue every concept of the law which may result 
in no great collection of moneys some years later. 


The conclusion of the man assigned to the task of set- 
tlement as outlined should be incorporated in the familiar 
“60 day letter” evidencing what is actually the Commis- 
sioner’s “final” determination. The issuance of such a 
letter should indicate that the normal processes of settle- 
ment within the Bureau of Internal Revenue have been 
exhausted. 


(Continued on page 357) 























































































































































































































































































































































































































































































































































































































































































































































































































































State Control of Local Expenditures Thru 
Centralization of Financial Statistics 


With Special Reference to Development of a Plan for Kentucky 


Part III 


Proposed Plans for Centralizing Statistics 


T seems to be generally agreed among those inter- 
] ested in good government that a plan for the cen- 

tralization of financial statistics by some state 
agency is desirable. Not one report has been found 
in states having centralization that indicates the 
system is not of value. Many of these states, on 
the other hand, would like to broaden the scope 
of their present practices along this line. 


A. Recommendations in Other States 


In those states which do not at present require 
local reporting, many agencies are working toward 
that goal. A study recently made in Alabama, for 
example, recommends that county governments be 
required to report statements of financial condition 
to some state agency: “The need for reports also 
embraces the county receipts and expenditures. 

. Reports of fixed assets and equipment of 
the counties should be rendered.” 2 Budgets and 
statements of debts, as well as a uniform accounting 
system were also recommended. 


A special report of the Tennessee Tax Commis- 
sion in 1930 recommended: 


That the cities and counties be required to render 
complete and accurate reports on receipts, disbursements, 
debts, condition of the sinking funds, and other relevant 
data, to some central agency, preferably the State Tax 
Commission. Such reports, which should be published 
annually, should furnish the factual basis for the comparison 
of local government taxes and cost of operation.” 


Professor Jensen in his Survey of the Colorado 
State Tax System said: 


The State should provide for the collection, compilation, 
and publication of comparative financial statistics of coun- 
ties, school districts, and municipalities so that there would 
be available at some central point complete information 
regarding these matters.” 


It is the opinion of a special recess tax com- 
mission in New Hampshire that: 


Fuller comparative statistics of the several govern- 
mental agencies would be a great help in curbing extrava- 
gance and fraud and extension of publicity of expenditures 
should be encouraged by the legislature.” 


Recently a committee of the American Municipal 
Association was appointed to make a general report 
on the “financial relationships between the states 


* Assistant Professor of Economics, University of Louisville. 

Grateful acknowledgment is made to Professor James W. Martin, 
Director, Bureau of Business Research, University of Kentucky, whose 
kindly assistance made this study possible. 

This research was financed partly by a grant from the Social Science 
Research Council. 

22Langston Hawley, A Survey of Accounting Procedures in the 
County Governments of Alabama, Bureau of Business Research, Uni- 
versity of Alabama, 1932. 

930, ~~ en Tax Commission, Tennessee Taxation and Public Finance, 
1¢ p. 8. 
eget P. Jensen, Survey of the Colorado State Tax System, 1930, 
9. 2 


% Report, Recess Tax Commission, 1927-28, p. 6. 
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and local governments in finance.” In its tentative 
report, published in the February (1933) issue of 
Minnesota Municipalities, it recommended that “each 
state establish a bureau of municipal finance with a 
staff of accountants and other qualified persons 
experienced in the various phases of municipal 
finance.”*® Reporting of financial statistics is one 
of the duties suggested for this bureau. 

The recording and filing in a state agency of data regard- 
ing the financial conditions in each and all units of govern- 
ment is desirable. The state bureau should provide 
the necessary forms for local reporting and should publish 
the compiled statistics with some degree of promptness.” 

Importance of Uniform Accounting System.—In all 
states (except Wisconsin) having comprehensive 
plans for the centralization of local financial statistics, 
a compulsory accounting system is in existence. It 
should be said, however, that a uniform system has 
been provided in that state by the Tax Commission; 
and while its use is optional, the accounting forms 
gradually are being accepted by the local govern- 
ments. Typical of the attitude of officers in states 
not having uniform accounting is that expressed 
by the auditor of Arkansas in his report for 1927-29 

We often wonder how long a private business could 
meet competition, if this business had seventy-five scattered 
branches collecting funds for the central office; using 
seventy-five different methods of accounting; employing 
every two years new labor—a great portion of whom were 
employed, not because of their knowledge of the labors 
they were to perform but by reason of being congenial 
fellows well-met, or in many cases of physical disability.” 

The Tax Commission of Mississippi expressed the 
same viewpoint, but in stronger language. 

The permanent solution of the fiscal difficulties of Missis- 
sippi or of any state, cannot be found until both the collec- 
tion of taxes and the expenditure of public funds is definitely 
controlled. The first and most important (steps to effect 
this control) is the establishment of an accounting system. 

We now have a state accounting department which 
functions under the direction of the State Auditor. 
(It) has shown its value although its limitations have 
greatly lessened its usefulness. It should control the 
accounting system of the counties and municipalities, and 
require these political subdivisions to furnish semi-annual 


reports showing the true financial condition of the unit 
making the report.” 


B. Recommendations for Kentucky 





At the 
present time, the state of Kentucky requires prac- 
tically no financial statistics from its local govern- 
ments. «No reports whatever are obtained from the 
municipalities, and only those data regarding the 
state’s share of taxes collected by the 120 counties 
are required from these bodies. The State Inspector 

26 Committee of American Municipal Association, ‘Financial Rela- 
tionships Between State Governments and Municipalities,’ Minnesota 


Munictpalities, February, 1933, pp. 62 ff. 
ro bid., p. 66. 
a 


2° Report, State Tax Commission, 1928, pp. 202-3. 
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and Examiner attempts unofficially to make public 
the indebtedness figures of the various counties, but 
his efforts have not met with much success. 


There are three insurmountable obstacles under 
present conditions. The first of these is the non- 
uniformity of fiscal periods in the various counties. 
The Inspector, in a recent statement said, in making 
public the statistics of indebtedness: 

(The figures) represent as many dates as there are coun- 
ties. Therefore, it is not probable that the debt of a single 
county will be the same at the close of the year as shown 
on the list. Nelson County was inspected early in the 
year and showed at that time a floating debt of $82,200, 
money borrowed for current operating expenses, to be re- 
paid from the 1932 taxes when collected. Jefferson County 
was inspected in December and shows no indebtedness. 
Had the inspection been a few months earlier, an indebted- 
ness of $800,000 would have been shown, since the county 
then owed this amount of anticipated revenue.” 

In the second place, the bases for the reports are 
not the same. No uniform system of reporting is 
required, and at best the amounts given the In- 
spector by local officers are estimates only: “In one 
instance there was more cash in the sinking 
fund than is necessary for the retirement of bonds.” ** 
In another place, the report stated that the figures 
given were subject to correction because salary cuts 
had been made in a number of counties, and allow- 
ances had not been made in the amounts reported 
as debts. No clear distinction seems to have been 
possible in segregating funded and current debts. 
In some counties, the exact amount of the sinking 
fund was not determinable. 

In the third place, all counties do not submit 
statistics to the Inspector. In the report above 
mentioned, information for four of the one hundred 
and twenty counties was lacking. The amounts 
given are in part those over which the county fiscal 
court has control. These figures do not include 
debts of municipalities within the county, the local 
school districts, or any part of the state debt. In 
the report, it was explained that the amounts given 
were in no sense the result of audits of the ac- 
counts of the counties, but merely statistical informa- 
tion gathered by assistants in the Inspector’s office 
“in the course of their inspections either from county 
records or from the most reliable, official sources 
possible.” 

The need for further data was also expressed in 
this report: 

Since no compilation of figures has been available 
heretofore, I feel that this information covering counties 
throughout the state will serve a practical purpose as at 
least a basis for a better analysis of the financial condition 
both in the separate counties and in the state as a whole. 
As such, I am filing this as a report for informational pur- 


poses though its preparation can scarcely be said to be one 
of the required functions of the department.” 


The Uniform County Budget Law of 1932.—An act 
passed by the 1932 Legislature provided for a 
uniform budget law for Kentucky’s 120 counties.** 
No financial provisions, however, were made for 
carrying out the requirements of the law on January 
1, 1933, when it should become effective. The State 
Inspector and Examiner stated December 1 (1932): 


‘eae Quoted in Courier-Journal, Louisville, Kentucky, January 31, 


31 Ibid. 
2 Ibid, 
3 Chap. 24, Kentucky Acts, 1932. 
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I feel that it is absolutely impossible to install a county 
budget system, as provided in the act, unless some source 
of revenue is available that has not as yet been discovered 
by the State Budget Commission.” 

An opinion of the Attorney-General expressed a 
similar view. On March 25, 1933, a decision rendered 
by a Circuit Court, however, held that the act was 
“constitutional, valid, and operative in every re- 
spect.” > The Court pointed out that the law would 
result in a saving to the taxpayers estimated at 
$1,000,000. “While the Court expresses no opinion 
as to the amount that can be saved, it is neverthe- 
less a matter of common knowledge, of which this 
Court takes notice, that a proper and uniform system 
of accounting in the various counties would be a 
vast improvement, and would effect a great saving 
over the old system.” *® Some of the county fiscal 
courts had already levied a tax by which to secure 
funds necessary for the operation of the law. There 
is no good reason why the uniform budget law 
should not apply to municipalities as well as to 
counties. 

Comprehensive Program Needed in Kentucky.— 
There is genuine need in Kentucky for a uniform 
method of collecting financial data from county and 
city governments. Some state agency now in exist- 
ence should gather information, assimilate and digest 
it, and publish it at regular intervals. Statements of 
income, expenditures, property values, bonded and 
other indebtedness, as well as data on other financial 
matters should be secured through the use of forms 
made up and sent out by this central office. This 
material should be presented to the taxing offices in 
the state and to all interested parties in such form 
as will be understood by them. That will involve 
much discretion and judgment on the part of the 
state agency. 


In no state does the law requiring financial re- 
ports by local governments provide the exact in- 
formation to be included in the published reports. 
It would be unfortunate if this were not true. Some 
of the states having the best plans have the simplest 
legal provisions. The state of Ohio, issuing separate 
and complete annual reports for the counties and 
the cities, illustrates this: 

The bureau of inspection and supervision of public offices 
may require financial reports from any county, political sub- 
division, or taxing district showing the condition of all 
appropriation accounts, the money actually in the treasury 
to the credit of each and every fund or account, and such 
other information as it may deem proper for the enforce- 
ment of this act.” 

Another section provides for the reporting of in- 
debtedness information: 

Such report shall contain a summary statement of the 
public funded and unfunded indebtedness of each county, 
township, city, village, school district, and all other matters 
required by law.® 

In the statutes of Wisconsin, we find the au- 
thority granted in even simpler form: 

73.03. It shall be the duty of the Commission, and it shall 
have the power and authority: 

(Continued on page 353) 
% Quoted in the Courier-Journal, Louisville, Kentucky, January 31, 
% Quoted in Lexington Leader, Lexington, Kentucky, March 25, 
#6 Ibid. 
37 Section 290, General Code of Ohio. 
38 Section 253, General Code of Ohio. 


1933 


















































































































































































































































































































































































































































































































































































































































































































NNOVATIONS under the National Recovery Act and 
the Agricultural Adjustment Act have so preoccupied 
Washington during the past month that consideration of 
future tax legislative tribulations has been more than ordi- 
narily neglected. 

If a special sessson of Congress were in prospect those 
upon whom responsibility falls for maintenance of the 
revenue machinery and invention of new tax models with 
all the latest gadgets would probably have been on the 
job despite the NRA, AAA, vacation season, and torrid 
weather. 

The next regular session meets in January. But prior 
to that time various government agencies will give the 
present revenue laws due inspection for flaws. It is prob- 
able that the Ways and Means Committee will open rev- 
enue hearings early in December. 


Tax Reduction Prospects 


N MAKING the termination of the taxes under the Na- 

tional Recovery Act contingent either on the realization 
of a balanced budget or the repeal of the Eighteenth 
Amendment to the Constitution, Congress landed a serious- 
ly debilitating punch on the already badgered basic dry 
law. Legions there are who fear that the old outlaw, John 
Barleycorn, if restored to legal respectability, will again 
be the same demoralizing influence, economically, politi- 
cally and socially, as of pre-prohibition days, but few wel- 
come the new or additional taxes. Hence, it is probable 
that many a ballot on the repeal side has been cast more 
against the recently added taxes than in favor of giving 
free rein to hard liquor even if revenue producing. 

So zealous in emphasizing the benefits in NRA tax 
reduction from repeal of the Eighteenth Ametudment have 
some dispensers of information on the subject been that 
the Bureau of Internal Revenue has sounded warning’ that 
approval of the proposed Twenty-first Amendment to the 
Constitution will not terminate the capital stock tax as soon 
after repeal of the Eighteenth Amendment as represented. At 
least the capital stock tax will operate throughout the year 
ending June 30, 1934. 

Twenty-nine states have already voted for repeal and by 
November 7 the voters in thirty-nine states will have 
passed on the issue. In view of the past results, it seems 
probable that the President may before January 1 issue 
a proclamation, as provided by Section 217 of the National 
Recovery Act, that the Eighteenth Amendment to the 
Constitution has been repealed. 

In that event, under existing law, the Federal gasoline 
tax, beginning January 1, 1934, will be reduced from 1% 
cents a gallon to 1 cent; no dividends declared on or after 
January 1, 1934, will be subject to the tax imposed by 
Section 213 of the National Recovery Act; the capital 
stock tax will be removed, as above stated, after the year 
ending June 30, 1934; and the excess profits tax will cease 
to function after the calendar year 1933 for those corpora- 
tions which make their reports on a calendar year basis, 
and for other corporations in the next taxable year after 
that in which the date of the repeal proclamation occurs. 

All that may come to pass, but there seems to be noth- 
ing to prevent Congress, if so disposed, from deciding at 
the next session, which begins in January, that it was too 
charitably disposed last June, and, hence, that a new law 
continuing some or all of the NRA taxes is expedient. 

At least, no less revenue than provided under present 
law will be required, so, willy-nilly, there is little hope 


1See page 351. 





that the tax load will be lightened, though the incidence 
thereof may be somewhat differently distributed if the 
slack from discarding NRA taxes is taken up by making 
the consumers of strong drink pay the fiddler. 


The Processing Taxes 


HE wheat floor stocks tax hurdle is behind for all tax- 

payers concerned and on September 30, the last of the 
returns (those on separate retail stocks) of articles proc- 
essed wholly or in chief value from cotton are due. 

The floor stocks tax applies but once, and having been 
levied at the inception of a given processing tax, none but 
original processors of a product to which a processing 
tax applies, importers of articles containing in chief value 
materials on which a processing tax applies and exporters 
of such goods are immediately concerned with the ad- 
ministration of the processing tax, unless adjustments of 
the original floor stocks levies are pending. 

The Agricultural Adjustment Administration has an- 
nounced that a processing tax on hogs will go into effect 
on October 1 at a rate not decided at this writing, and 
processing taxes on various types of tobacco are imminent. 
In the case of both hogs and tobacco the Administration 
has had difficulty in reaching a determination as to the 
tax rates. It is recognized that if a tax is levied which 
results in reduced consumption of the taxed product, the 
intent of the law to benefit the producers of the raw prod- 
uct will be largely if not entirely: defeated, despite benefit 
payments from the revenue which the taxes produce. The 
Administration is contending with an ancient snag that the 
amount of any commodity which will be taken off the 
market depends upon its price, and in turn the price that 
can be obtained depends, exclusive of the matter of sub- 
stitution of some other product for any reason, upon the 
purchasing power of the masses of the would-be con- 
sumers. 

The hope is that the NRA program will increase 
urban buying power sufficiently to make practical the price 
increases for farm products that the Agricultural Adjust- 
ment Act has set out as the objective. The benefits, if 
the dual plan succeeds, however, will be mutual, as with 
the farmer back as a buyer of services and manufactured 
goods in quantity and as a solvent debtor, the city wheels 
of industry will spin with a prosperity hum. Despite 
scattered cases of sabotage and the natural resistance of 
some who are committed constitutionally to a laissez faire 
policy in government, the “New Deal” policies have gotten 
under way with a degree of popular support that is re- 
garded in Washington as gratifying. 


Yield of U. S. Taxes Rises 


LTHOUGH the yield from Federal income taxes fell 

off 29 per cent, the Bureau of Internal Revenue reports 
that, due to the new excise taxes and the tax on beer, in- 
ternal revenue collections for the fiscal year 1933, ended 
June 30 last, exceeded the returns for the year 1932 by 
$62,110,181, totaling 1 billion, 620 million doliars. 

The results of the depression are starkly evident in in- 
come tax collections. Despite the substantial increase 
in rates by the Revenue Act of 1932, affecting the collec- 
tions received in the latter part of the Treasury’s last 
fiscal year, the income taxes yielded only $746,791,404. This 
represented a decrease of $309,965,293 from the previous 
year’s collection of $1,056,756,697. 

On the other hand, miscellaneous internal revenue col- 
lections in a field made much broader by the revenue act 
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of 1932 and the beer tax act of March 22, 1933, yielded 
$873,047,820 in 1933, as against $500,972,345 for 1932, or a 
gain of $372,075,475. The beer tax was in effect less than 
three months during the fiscal year 1933, the act having 
become effective April 7 last, but it placed in the govern- 
ment’s hands $35,149,492 during that period. 

According to an announcement by Commissioner of In- 
ternal Revenue Guy T. Helvering, Americans smoked 109,- 
400,455,517 cigarettes, bought 4,676,933 gallons of “medicinal” 
liquor, and drank 6,615,926 barrels of newly legalized beer 
during the 12 months period ended June 30. Computing 
national consumption on the basis of tax collections, Com- 
missioner Helvering revealed also that 12,492,941,202 gal- 
lons of gasoline were used, 4,494,769,833 cigars smoked, and 
35,583,332 pounds of snuff chewed or sniffed. 

in line with economy efforts the cost of administration 
in collecting all taxes for 1933 was $1.85 for each $100 
collected, as compared with $2.17 for the fiscal year 1932. 

The effects of almost four years of depressi:n were evi- 
dent in the income tax collections uniformly throughout 
the country. The income tax collections in New York 
State fell 31 per cent from $348,550,738 in 1932 to $240,- 
001,792 in 1933. Among other major collection districts, 
Illinois collections were down 38 per cent, Pennsylvania 33 
per cent, California 18 per cent and New Jersey 13 per cent. 

Only three districts showed an increase in their income 
tax yield. Perhaps aided by the output of gold mines, 
Alaska and Nevada registered gains of 24 and 17 per cent 
respectively. North Carolina, where incomes ure based in 
large part on the tobacco business, recorded an 11 per cent 
increase. Oklahoma and Wisconsin were down 50 per 
cent each in their returns and Michigan with its decreased 
automobile business showed a loss of 47 per cent in income 
tax yield. 

For the nation as a whole the income tax collections 
from corporations showed the largest drop. For the fiscal 
year 1933 they were $394,217,783, a decrease of $235,348,331 
from the previous year. Individual income taxes totaled 
$352,573,620, or a decrease of $74,616,961. The tax rate on 
1932 corporation incomes, which should be largely evidenc- 
ed in collections from March through June, 1933, was 1334 
per cent as compared with 12 per cent the previous year. 
Individual income taxes on 1932 income were, roughly, 
doubled in the same act and personal exemptions lowered. 

New York state reported the largest state collection of 
income taxes with its $240,001,792, and Pennsvlvania was 
second with $65,354,910. In miscellaneous taxes North Car- 
olina contributed the most on account of tobacco taxes 
there. It yielded $200,727,038 while New York recorded 
$136,344,880 in miscellaneous taxes. In beer taxes New 
York was again the greatest single source of revenue, 
yielding $8,436,379. Pennsylvania recorded $5,042,984. 


Proposed Association of Federal Tax Practitioners 


OR some time there has been recognition of the benefits 

that would accrue from an association of lawyers and 
accountants engaged in Federal tax practice, but it is only 
within recent weeks that any concerted endeavor has been 
made to bring such an organization into fruition. 


Following is an outline of views from various sources 
as to the possible purposes of the proposed association: 

1. Educating taxpayers as to the difference between tax 
practitioners and general practitioners. 


2. Legislative matters: 


(a) Integrated presentation of the taxpayer's viewpoint 
on Treasury Department proposals in matters like statutes 
_ limitation, refund claims, retroactive legislation gener- 
ally, etc. 

(b) Assistance in the technical substantive provisions of 
proposed legislation from the standpoint of clarification 
and correlation of one section with another. 


3. Relation with Treasury Department and the tax 
courts: 


(a) Curbing arbitrariness of any Department officials or 
members of the bench. 

(b) Presenting the practitioner’s viewpoint in Depart- 
ment procedure, rules of ethics, etc. 

(c) Safeguarding the morale of the Department through 
attempting to minimize the extent of political hiring and 
hring of officials. 






THE TAX MAGAZINE 349 


(d) Representing the taxpayer in Board of Tax Appeals 
relationships, such as the recent increased stenographic 
charge per page of transcript. 


(e) Promoting a relationship with the Supreme Court 
whereby a more liberal attitude may be established with 
respect to the granting of writs of certiorari on important 
tax matters. 


_(f) The filing of briefs amicus curiae in important tax 
litigation. 


4. Professional intercourse among members: 

(a) Facilitating availability or exchange of special as- 
sessment data. 

(b) Providing a central library for tax briefs, thereby 
giving practitioners the same advantage now enjoyed by 
the Government in research on a particular point. 


(c) Presentation and exchange of points of view on 
technical subjects by means of published articles in a 
selected medium. 


5. Social intercourse among practitioners. 


Many tax practitioners have endorsed the proposal, and 
it appears likely that a meeting will be held soon to decide 
whether such an association is advisable, and, if so, the 
scope of its membership and purposes. A meeting to 
consider the matter is expected to be held either in Wash- 
ington or New York, and possibly meetings may be called 
in both those cities in order to obtain the opinion as to 
further action of as many as possible of those who have 
expressed an interest in the proposed organization. 


Further information may be obtained by anyone inter- 
ested by writing to THE TAx MaGazine, 205 West Monroe 
St., Chicago, which has no part in the organization other 
than that of granting publicity to the proposal. 


“New Deal” in Review of Tax Cases in 
Bureau Announced 


we organization change in the Bureau of Internal Reve- 
nue of more than passing interest to taxpayers was 
put into effect on September 1, 1933. 


As announced by Guy T. Helvering, Commissioner of 
Internal Revenue, the Conference Unit of the Audit Divi- 
sion of the Income Tax Unit has been designated the 
Conference Section and transferred to the immediate office 
of the Deputy Commissioner in charge of the Income Tax 
Unit, Charles T. Russell. 


This is a move in the interest of providing an independ- 
ent review of tax cases within the Bureau. In establishing 
the conference force as an independent section under the 
immediate jurisdiction of the Deputy Commissioner, the 
conferees will not be subject to any supervision from the 
division that makes the initial determination of tax liability, 
Mr. Helvering said. : 


Taxpayers and their representatives who really desire to 
cooperate with the Bureau in reaching proper settlements 
may have their cases heard on their merits before con- 
ferees who are not restricted in any way by official 
alignment with the auditing forces. Conferences will be 
arranged as heretofore through the office of the Conference 
Secretary who has been transferred with the Conference 
Unit from the Audit Review Division to the office of the 
Deputy Commissioner. 


Personnel changes have been made as follows: W. T. 
Cardwell, from chief of Section A, Audit Review Division, 
designated Chief Conferee and Ex-Officio Chief of the 
Conference Section; J. W. Hardgrove, former Chief Con- 
feree, designated Associate Conferee; W. T. Speer, former 
Associate Conferee, designated Conferee; C. P. Suman, 
former Chief of Section C, Audit Review Division, desig- 
nated Chief of Section A of that division; P. H. Sherwood, 
former Chief of Section E, Audit Review Division, desig- 
nated Chief of Section C of that division; F. L. Hudson, 
former Conferee, designated Acting Chief of Section E, 
Audit Review Division; O. F. See, former Assistant Chief 
of Section C, Audit Review Division, designated Conferee; 
Oliver Kinsel, former Conferee, designated Acting Chief 
of Section C, Audit Review Division. Further changes 
are being made for the expressed purpose of strengthening 
the personnel of the Conference Section. 
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Reorganization in General Counsel’s Office to 
Expedite Tax Cases 


HE Bureau of Interna} Revenue has announced that, 

in cooperation with various taxpayers having cases pending 
before the United States Board of Tax Appeals, it desires 
in so far as possible to dispose of these cases before the 
end of the present calendar year. 

The Legal Department of the Bureau, known as the Office 
of the General Counsel, has been reorganized and is in posi- 
tition to expedite the trial of many of these cases if the 
taxpayers would indicate a desire to have them tried at an 
early date. 

There are many cases throughout the country that have 
been set down for trial that could be expedited by having 
the same tried at Washington. Many others have not as 
yet been set for trial. It is the expressed purpose of the 
General Counsel’s Office to expedite these cases as rapidly 
as possible if the taxpayers or their representatives will 
indicate their desire to have them tried in Washington. In 
all of these pending cases where there is an earnest desire 
on the part of the taxpayers to get them disposed of, a 
letter addressed to the Commissioner of Internal Revenue, 
Washington, D. C., stating their wishes in the premises, will 
receive prompt attention, and arrangements will be made 
to have the cases set down for hearing at an early date, 
the announcement says. The Bureau’s program requires 
prompt trial of all cases wherein the Government has been 
ready for some time to proceed to trial, even though tax- 
payers have shown no disposition to cooperate with the 
Bureau in the settlement of such cases. 


Rulings of the Bureau of Internal Revenue 


Income and Estate Taxes 


Accounting Systems for Federal Tax Returns.—A 
“release” by the Bureau of Internal Revenue denying en- 
dorsement of any particular accounting system for Federal 
tax returns reads as follows: 


The Bureau of Internal Revenue has had its attention called to several 
cases in which business concerns have been solicited to purchase certain 
forms in connection with keeping records for Federal tax purposes. In 
some instances the salesman has intimated that he was an officer of the 
Government or that the forms and services that he offered for sale 
had been approved by the Bureau of Internal Revenue. 

For the information of the public, the Bureau wishes definitely to 
state that it has not indorsed or approved, nor authorized any of its 
officers or employees to indorse or approve, any particular accounting 
system or any ‘prescribed forms for keeping accounts or rendering 
Federal tax returns issued by a private individual or firm. Instructions 
of the Bureau of Internal Revenue specifically prohibit its employees 
from officially indorsing or aiding in the promotion of any private 
enterprise. 

This matter is brought to the attention of the public with a view to 
correcting any misunderstanding that may have existed as to the Bureau’s 
attitude toward such undertakings. If the salesman intimates that he 
is an employee or officer of the Federal Government, there is a very 
near if not actual violation of the Federal Statute which provides that 
whoever with intent to defraud either the United States or any person 
shall falsely assume or pretend to be an officer or employee acting 
under the authority of the United States * * * shall be fined not 
more than $1000.00 or imprisoned not more than three years or both. 
Any incident of this kind may very properly be reported to the United 
States District Attorney of the District in which it occurs. 


Depreciation and Depletion Basis in the Case of Mines. 
—The text of Treasury Decision 4376, XII-32-6331 (p. 7), 
amending articles 222 and 1561 of Regulations 69, article 
242 of Regulations 74, and article 561 of Regulations 74, 
as amended by Treasury Decision 4321, C. B. X-2, 169, 
follows: 

“Article 222 of Regulations 69 and article 242 of Regu- 

lations 74 are hereby amended by the elimination of the 
first sentence of paragraph (b), and the substitution there- 
for of two sentences reading as follows: 
_ Expenditures for plant and equipment and for replacements, not 
including expenditures for maintenance and for ordinary and necessary 
repairs, shall ordinarily be charged to capital account recoverable through 
depreciation. Expenditures for equipment (including its installation and 
housing) and for replacements thereof, which are necessary to maintain 
the normal output solely because of the recession of the working faces 
of the mine, and which (1) do not increase the value of the mine, or 
(2) do not decrease the cost of production of mineral units, or (3) do 
not represent an amount expended in restoring property or in making 
good the exhaustion thereof for which an allowance is or has been 
made, shall be deducted as ordinary and necessary business expenses. 


_ “Article 1561 of Regulations 69 is hereby amended by 
inserting after the second sentence in the second para- 
graph thereof the following: 
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In the case of mines and oil or gas wells the cost or other basis of the 
property shall not be increased by (1) expenditures made in the taxable 
year 1925 or subsequent taxable years and allowed under article 222 o; 
article 223 as deductions in computing net income, or (2) expenditures 
made in taxable years prior to 1925 and allowed as deductions in com. 
puting the net income of the taxpayer for such taxable years. 


“Article 561 of Regulations 74, as amended by Treasury 
Decision 4321 (C. B, X-2, 169), is hereby amended by in- 
serting after the third sentence of the second paragraph 
thereof the following: 

In the case of mines and oil or gas wells the following shall not be 
considered as items properly chargeable to capital account: (1) Expendi- 
tures made in the taxable year 1928 or subsequent taxable years and 
allowed under article 242 or article 243 as deductions in computing net 
income; (2) expenditures made in taxable years prior to 1928 and al. 


lowed as deductions in computing the net income of the taxpayer for 
such taxable years.” 


Estate Tax.—In view of the provisions of Section 807 of 
the 1932 Act providing that charitable bequests, etc., shall 
be reduced by the amount of any estate, etc., tax payable 
out of the bequests, etc., Government field agents are 
directed to submit with their reports of estate tax cases 
all available information as to the incidence of State es- 
tate, etc., taxes—M T: E T: Mimeograph 675. 

Where a trustor at her death in 1929 had the power to 
“revoke, alter, and amend” a trust agreement, even though 
the power could not have been exercised by her until 
January —, 1930, the value of the trust property neverthe- 


less constituted a part of her gross estate—G. C. M. 11034, 
XII-35-6383 (p. 13). 


Foreign Corporations — Returns. — Character of return 
required from foreign corporation, having agent in the 
United States and a place of business here, in order to start 
period of limitation upon assessment and collection.— 


G. C. M. 11954, XII-33-6341 (p. 2). 


Installment Basis—Method of Reporting Income Where 
Property Sold on the Installment Plan Is Repossessed 
(Revenue Act of 1932).—A taxpayer sold certain real 
estate at a loss in 1930 and claimed the loss as a deduction 
for that year. Title did not pass to the vendee. After 
receiving partial payments the vendor repossessed the prop- 
erty in 1932. 

The taxpayer should report as income for the year of 
repossession the difference between (1) the entire amount 
of the payments actually received on the contract and 
retained by him, and (2) the sum of the profits previously 
returned as income (zero) and an amoynt representing 
what would have been a proper adjustment for exhaustion, 
wear and tear, etc., of the property during the period it 
was in the hands of the purchaser had the sale not been 
made. The basis of the property becomes its former sell- 
ing price.—G. C. M. 12012, XII-35-6373 (p. 2). 


Losses.—The taxpayer’s real property in New Jersey was 
subjected to a tax sale in 1932 by the municipality of R 
and was thereafter held by the municipality. 


Held, the acquisition by the municipality was not a sale 


on which a loss may be claimed for income tax purposes.— 
I. T. 2711, XII-35-6372. 


Returns of Taxes—Inspection by Special Committee to 
Investigate Foreign and Domestic, Ocean and Air Mail 
Contracts.—Treasury Decision 4359 (being regulations pre- 
scribed by the Secretary and approved by the President, 
applicable to the inspection of returns under the Revenue 
Act of 1932 and prior Revenue Acts, and incorporated as 
part of Article 421 of Income Tax Regulations 77), is 
amended by Treasury Decision 4378, XII-34-6356 (p. 10), by 
inserting between paragraphs 13 and 14 thereof a new 
paragraph numbered 13 (a) reading as follows: 

13(a). Notwithstanding any other provisions of these regulations, 
returns may be inspected by the Special Committee to Investigate For- 
eign and Domestic, Ocean and Air Mail Contracts, appointed under 
Senate Resolution 349, Seventy-second Congress, to the same extent 


and in the same manner as by a select committee of the Senate specially 
authorized to investigate returns by a resolution of the Senate. 


“Widow’s Exemption” in State of Pennsylvania—Priority 
Over Income Taxes Due United States from Estate of 
Deceased Husband.—In Pennsylvania the “widow's ex- 
emption” is of the same character as the “widow’s allow- 
ance,” the “year’s support,” or similar allowance provided 
in the statutes of other States, and takes priority in pay- 
ment over Federal income tax.—I. T. 2712, XII-35-6375 
(p. 6). 
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Miscellaneous Taxes 


Admissions Tax.—Section 500 (a) (1) of the Revenue 
Act of 1926, as amended by Section 411 (a) of the Revenue 
Act of 1928 and Section 711 (a) of the Revenue Act of 
1932, and further amended by Section 219 of the National 
Industrial Recovery Act. Section 711 (e) of the Revenue 
Act of 1932, as amended by Section 212 of the National 
Industrial Recovery Act. Articles 1 and 45 as amended by 
Treasury Decision 4369 approved June 23, 1933 and article 
57 of Regulations No. 43, approved June 14, 1932, amended 
by Treasury Decision 4379, XII-34-6362 (p. 17). Text of 
ruling follows: [Changes indicated by italics.] 

“Section 500 (a) (1) of the Revenue Act of 1926, as 
amended, was further amended by Section 219 of the Na- 
tional Industrial Recovery Act (approved June 16, 1933) to 
read as follows: 


Sec. 500. (a) There shall be levied, assessed, collected, and paid— 

(1) A tax of 1 cent for each 10 cents or fraction thereof of the 
amount paid for admission to any place, including admission by season 
ticket or subscription, to be paid by the person paying for such admis- 
sion; except that in case the amount paid for admission is less than 41 
cents, no tax shall be imposed. In the case of persons (except bona 
fide employees, municipal officers on official business, and children under 
12 years of age) admitted free or at reduced rates to any place at a 
time when and under circumstances under which an admission charge 
is made to other persons, an equivalent tax shall be collected based on 
the price so charged to such other persons for the same or similar ac- 
commodations, to be paid by the person so admitted, except that no tax 
shall be imposed in the case of persons admitted free to any spoken 
play (not a mechanical reproduction), whether or not set to music or 
with musical parts or accompaniments, which is a consecutive narrative 
interpreted by a single set of characters, all necessary to the development 
of the plot, in two or more acts, the performance consuming more than 
1 hour and 45 minutes of time. Amounts paid for admission by season 
ticket or subscription shall be exempt only if the amount which would 
be charged to the holder or subscriber for a single admission is less than 
41 cents; 


“In conformity with the provisions of law quoted above, 
Regulations 43, approved June 14, 1932, are amended as 
follows: 

“The first paragraph of article 1 is amended to read: 


Basis, rate and computation of tax.—Except as specifically amended 
by the Revenue Act of 1932 and section 219 of the National Industrial 


Recovery Act, the provisions of the Revenue Act of 1926, as amended 
by the Revenue Act of 1928, with respect to the tax on admissions, are 
still in full force and effect. The amendment to section 500(a)(1) made 


by section 711(a) of the Revenue Act of 1932 was effective June 21, 
1932, and the amendment made by section 219 of the National Industrial 
Recovery Act was effective June 16, 1933. 


“The seventh paragraph of article 1 is amended to read: 

In the case of any person (except a bona fide employee, a municipal 
officer on official business, or a child under 12 years of age) admitted 
free to any place (except a spoken play as defined below) or admittcd 
at a reduced rate to any place at a time when and under circumstances 
under which an admission charge is made to other persons, the person 
so admitted free or at a reduced rate is liable to tax in an amount 
equivalent to the tax on the amount paid by such other persons for the 
same or similar accommodations. If ticket or cards of admission are 
issued, the tax due should be collected at the time of the issuance of 
such tickets or cards, while if no tickets or cards are used, tax should 
be collected when the persons are admitted. A bona fide employee of 
the management of the theater or other place, a municipal officer who is 
acting in his official capacity, or a child under 12 years of age is not 
liable to tax if admitted free; and if admitted at a reduced rate is 
liable to tax on the reduced price, provided such price is 41 cents or 
more. No tax attaches to free admissions to a spoken play (not a me- 
chanical reproduction) whether or not set to music or with musical parts 
or accompaniments, which is a consecutive narrative interpreted by a 
single set of characters, all necessary to the development of the plot, in 
two or more acts, the performance consuming more than 1 hour and 
45 minutes of time. 


“The last paragraph of article 1, as amended by Treas- 
ury Decision 4369, is further amended to read: 

Newspaper reporters, photographers, telegraphers, radio announcers, 
and persons of similar vocation who are admitted free to any place for 
the purpose of performing special duties in connection with the event 
and whose special duties are the sole reason for their presence at the 
event and for free admission thereto, are not liable for any tax on ad- 
missions. Free admissions granted to such persons, except free admis- 
sions to a spoken play as defined above, who are not admitted solely for 
the purpose of performing their special duties in connection with the 
event are subject to tax equivalent to the tax on the admission charge 
paid by other persons for the same or similar accommodations. 


“The third naragraph of article 45. which was added by 


Treasury Decision 4369, approved June 23, 1933, is amended 
to read: 


Form 729 must also be accompanied by an affidavit setting forth the 
names and addresses of all persons (except persons admitted free to a 
spoken play as defined in article 1) to whom nontaxable free or com- 
plimentary tickets or admissions were furnished for the purpose of per- 
forming special duties and the nature of the special duty performed by 
each. This affidavit should be prepared in triplicate. One copy should 
be retained by the taxpayer, and the other copies attached to the original 
and duplicate Form 729 forwarded to the collector. 


“Section 711 (e) of the Revenue Act of 1932 was amended 
by section 212 of the National Industrial Recovery Act 
by striking out ‘1934’ appearing therein and by inserting 
in lieu: thereof ‘1935.’ 
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“In conformity with the amendment of Section 711 (e) 
of the Revenue Act of 1932 referred to above, article 57 is 
amended to read as follows: 


Art. 57. Effective date of change in exemption.—The sums paid for 
admission which are not subject to tax under section 500(a)(1) of the 
Revenue Act of 1926, as amended by section 711(a) of the Revenue Act 
of 1932, are those which are ‘less than 41 cents.’ Effective July 1, 
1935, any sum of ‘$3 or less’ paid for admission will not be taxable. 
The time of payment and not Ri time of admission will govern in de- 
termining which exemption is applicable. Consequently, if a person 
should purchase a ticket of admission for an amount in excess of 40 
cents where the age oe was made before July 1, 1935, for an admission 

t 


to take place after that date, the payment so made would be subject 
to tax.” 


Free or reduced admissions of ladies to baseball games 
are taxable.—S. T. 697, XII-33-6347 (p. 12). , 

Capital Stock Tax.—Further blanket extension of time 
until September 29, 1933, granted for filing returns and 
paying tax for the year ended June 30, 1933.—T. D. 4386. 

Bureau - definitely rules that all corporations such as 
schools, hospitals, and incorporated charities and churches 
must file returns for the taxable period ended June 30, 1933, 
on Form 707, accompanied by Form 717 if exempt status 
is claimed.—Ruling made by letter addressed to the Girard 
Trust Company, Broad and Chestnut Streets, Philadelphia, 
Pa., and signed by D. S. Bliss, Acting Deputy Commis- 
ro under date of August 11, 1933 (symbols MT:ST: 
JW). 

The capital stock tax will be effective at least for the year 
ended June 30, 1933, and the year ending June 30, 1934. 
Following is the text of S. T. 698, XII-34-6368 (p. 35), 
which explains the duration of the tax: 

“There appears to be some misunderstanding as to the 
duration of the capital stock tax imposed by section 215 
of the National Industrial Recovery Act. 
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“Section 215 of the National Industrial Recovery Act 
provides as follows: 

For each year ending June 30 there is hereby np ey upon every 
domestic corporation with respect to carrying on or doing business for 
any part of such year an excise tax of $1 for each $1,000 of the adjusted 
declared value of its capital stock. 

(b) For each year ending June 30 there is hereby imposed upon 
every foreign corporation with respect to carrying on or doing business 
in the United States for any part of such year an excise tax equivalent 
to $1 for each $1,000 of the adjusted declared value of capital employed 
in the transaction of its business in the United States. 


“Section 217 of that Act contains the following provisions: 

(a) The President shall proclaim the date of— 

(1) The close of the first fiscal year ending June 30 of any year 
after the year 1933, during which the total receipts of the United States 
(excluding public- debt receipts) exceed its total expenditures (excluding 
public-debt expenditures olaer than those chargeable against such re- 
ceipts), or 

2) The repeal of the eighteenth amendment to the Constitution, 
whichever is the earlier. | ‘ ' m a 2 


(d) The capital-stock tax imposed by section 215 shall not apply _to 
any taxpayer in respect of any year beginning on or after the Ist day 
of July following the date so proclaimed. 


“From the foregoing extracts from the law it will be 
seen that the tax is imposed for each year ending June 30. 
As the law is effective from June 16, 1933, the first year 
‘ending June 30’ is the one which terminated on June 30, 
1933. The second year began July 1, 1933, and will ter- 
minate June 30, 1934. Section 217 is prospective. It makes 
certain provisions concerning the issuance by the Presi- 
dent of a proclamation in futuro and provides that, should 
such a proclamation be issued, the capital stock tax shall 
not apply in respect of any year beginning on or after 
the Ist day of July following the date proclaimed. As the 
first year ended June 30, 1933, has already expired and the 
second year has already begun, and as the law terminating 
the tax is prospective, it follows that the — stock tax 
will be in effect for at least two years, i. e., the year ended 
June 30, 1933, and the year ending June 30. 1934; and that 
any proclamation issued by the President under the terms 
of the law will not affect any period prior to the year begin- 
ning July 1, 1934, and ending June 30, 1935.” 


Dividend Tax.—Dividends on stock held by a fiduciary 
required to file a return as such are taxable, irrespective 
of whether the ultimate beneficiary is exempt from tax 
under Section 103 of the 1932 Act.—I. T. 2706, XII-32-6335 
(p. 21). 

P Withholding is not required as to dividends paid to 
organizations establishing exemption under Section 103 of 
the 1932 Act.—lI. T. 2707, XII-33-6348 (p. 14). 

The excise tax imposed by Section 213 of the National 
Industrial Recovery Act on the receipt of dividends should 
be withheld by the payor corporation from a corporate 
trustee receiving dividends distributable to individual bene- 
ficiaries. The trustee should report the gross amount of 
dividends in its fiduciary return of income and claim a 
deduction for the tax. The beneficiaries should report in 
their returns only the net amounts of dividends distributable 
to them.—I. T. 2713, XII-35-6379 (p. 17). 

A corporation distributing dividends of a foreign corpo- 
ration to citizens of the United States must withhold and 
pay the excise tax imposed by Section 213 of the National 
Industrial Recovery Act.—lI. T. 2714, XII-35-6380 (p. 17). 

All of the stock of the M Company was deposited with 
voting trustees and voting trust certificates were issued 
against the stock. Some of the voting trust certificates are 
owned by domestic corporations to which payment is made 
by the trustees of dividends received on the stock repre- 
sented by the certificates. 

As the chief activities of the voting trustees consist of 
holding stock for voting and management purposes, the 
owners of the voting trust certificates are regarded as the 
actual owners of the stock. No withholding of excise tax 
under Section 213 of the National Industrial Recovery Act 
is required from dividends on such stock actually owned 
by domestic corporations where the trustees file with the 
payor corporation exemption certificate Form 1043A.— 

T. 2715, XII-35-6381 (p. 17). 


The Processing Taxes 
(Continued from page 332) 
tax on processing thereof necessary to prevent such 
disadvantages in competition.” Thereafter, the tax 
on the competing article at the rate named is to be 
in effect. This would appear to invest the Secretary 
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with broad arbitrary power were it not for the con- 
cluding sentence which requires that “In no case 
shall the tax imposed upon such competing com- 
modity exceed that imposed per equivalent unit, as 
determined by the Secretary, upon the basic agri- 
cultural commodity.” 

While the question of the validity of these provi- 
sions for compensating taxes would seem in general 
to be governed by the principles applicable to the 
taxes on basic agricultural commodities, the differ- 
ences noted in the method of their determination 
necessarily raise questions requiring further study 
and scrutiny but as they have not as yet come into 
existence their consideration may well await further 
developments. In general, it may be said, however, 
that as they apparently afford a desirable, if not nec- 
essary, means to protect the processers of agricul- 
tural commodities subject to the tax from undue 
hardship, it would be unfortunate if the compensat- 
ing taxes were to be held invalid while the processing 
taxes on agricultural commodities were sustained. 
At present there appears to be nothing to indicate the 
probability of such a result although as indicated 
the question will require consideration. 

By way of supplementing the processing taxes, the 
Act provides for floor stock taxes which are to be 
applied to articles processed, wholly or in chief part, 
from a commodity with respect to which a process- 
ing tax is to be levied if held on the date the tax first 
takes effect, for sale or other disposition. Such arti- 
cles or products are subjected to a tax based upon 
the amount of the commodity which has entered into 
their manufacture. The language of the statute is: 
“A tax to be paid by such person equivalent to the 
amount of the processing tax which would be pay- 
able with respect to the commodity from which proc- 
essed if the processing had occurred on such date.” 

Much that has been said in regard to the process- 
ing taxes themselves applies with equal force to the 
floor stocks taxes, but in view of the nature of the lat- 
ter, which appears to be intrinsically different from 
that of the former, grave questions arise as to their 
constitutionality which are worthy of intensive study 
and consideration. It is quite clear, however, that 
the floor stocks taxes are at most an incident to. the 
general scheme of taxation presented and their in- 
validity could hardly compel a holding that the proc- 
essing taxes were on that account also invalid, 
particularly in view of Section 14 which declares in 
substance that the invalidity of any provision of the 
title shall not affect the validity of the remainder. 

It must be remembered that all these taxes, pro- 
cessing, floor stocks and compensating, are distinctly 
new as to method and their application gives rise to 
a multitude of inquiries covering a variety of ques- 
tions, the answers to many of which cannot be given 
with confidence as to their correctness and finality. 

This is particularly the case with respect to floor 
stocks taxes where the provisions of the statute make 
the tax applicable to “any article processed wholly 
or in chief value from any commodity with respect 
to which a processing tax is to be levied.” This lan- 
guage is very simple, but as the tax is novel and 
really unprecedented, the Department in construing 
it and in formulating Article 9 of Regulations 82, has 
resorted to custom rulings on tariff provisions which 
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are of quite a different nature, and given it a scope 
and application hardly to be expected, and quite 
likely not sustainable. In general, it may be said, 
that the interpretation of the Act is really in an incip- 
jent stage and many of the questions arising will not 
find a final and authorative answer for a long time. 

Taken altogether, it is probably true that the Agri- 
cultural Adjustment Act, particularly in its provi- 
sions with reference to taxation, presents the most 
interesting, if not the most important, questions 
brought forward by any tax enactment since the 
War. 


State Control of Local Expenditures Thru 


Centralization of Financial Statistics 
(Continued from page 347) 


(5) To collect annually from all town, city, village, county, 
and other public officers information as to the assessment 
of property, collection of taxes, receipts from licenses and 
other sources, the expenditure of public funds for all pur- 
poses, and such other information as may be needful in the 
work of the Commission. . . . To publish annually the 
information collected, with such compilations, analyses or 
recommendations as may be deemed needful.” 

Budget Provisions.—A uniform budget law, to be 
provided by state legislation and adopted by each 
local governmental unit, is a part of the general 
comprehensive plan of financial reporting. The 
forms should be prepared by the state central office. 
The provisions of the law should be sufficiently flex- 
ible for both large and small cities as well as coun- 
ties. This would greatly facilitate the collection of 
all financial data on local governments. 


C. Conclusion 


The beneficial results of comprehensive plans for 
centralizing local financial statistics may be both 
direct and indirect. The actual monetary savings 
are, of course difficult of determination, but estimates 
in the states having such plans range in amounts 
from a few thousand to five million dollars. These 
have come about primarily from the uniform ac- 
counting feature of the plans. 


The indirect benefits of centralization are far- 
reaching. A large part of the work of the central 
office is the education of the public in matters of 
governmental finance. The reports are the bases 
lor intelligent study of governmental functions in 
relation to their costs. In other words, the central 
agency is a sort of clearing house for information 
and ideas; and upon that office rests the responsibil- 
ity of developing a spirit of cooperation among ail 
those individuals who are interested in the subject 
of governmental economy. There appears to be no 
reason why these benefits, direct and indirect, may 
not be had in the state of Kentucky. 








~ ® Chap. 73, Wisconsin Statutes. 
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The Problem of State and Local Revenues 


(Continued from page 337) 


of justice in taxation. Naturally these sources must 
be used economically to the best advantage of the 
state and its subdivisions. It follows clearly, there- 
fore, that, if there is to be a reallocation of fiscal 
functions within the state, there must be a con- 
commitant reorganization of the state and local tax 
system, involving the abandonment of all the old 
methods, artificial in character, of separating sources 
of state and local revenue. The problem, therefore, 
finally resolves itself into the threefold one: (1) Of 
adjusting public income to the functions exercised by 
and the needs of the state as a unit, on the one hand, 
and of the local administrative units on the other; 
(2) of the readjustment of the tax burden so that 
each class of tax subjects will bear its fair share of 
the tax burden; and (3) of setting up lines of effi- 
cient control of expenditures so as to impose a mini- 
mum burden on all tax subjects. 


The solution of present state fiscal problems in- 
volves, then, the cessation of any attempts to segre- 
gate any particular source of income or the fixation 
by constitutional provision of a precise percentage 
allocation of the income from any revenue source to 
the state or to the local jurisdictions. This proposi- 
tion does not necessarily preclude a temporary allot- 
ment of some specific revenue to one jurisdiction or 
another; but it does leave the state free to make a 
reallocation or a readjustment of revenues as new 
situations may require. Finally, the solution of the 
problem along the lines indicated should be a greater 
incentive to a larger degree of economy in public 
fiscal affairs than has been or could be secured by 
any rule of thumb method of segregating revenues. 


Court Decisions 


Business Expense—Deductions for Costs Incurred in 
Connection with Suit for Breach of Contract—No deduc- 
tion for accrued expenses was allowable in 1921 by a cor- 
poration on the accrual basis with respect to action filed 
in that year for breach of contract. The corporation, in 
1921, filed an answer denying all material allegauons of 
the complaint and setting up four affirmative defenses, but 
later in the year authorized its counsel to settle for a 
certain amount, and in 1922 a settlement in a larger amount 
was effected. “While the facts determining the liability had 
occurred in the year of the breach, the amount to be 
received, if there was legal liability, depended in a large 
part on the course of future events. The liability of the 
taxpayer was dependent on the outcome of future litiga- 
tions and negotiations for compromise settlements, and 
was therefore contingent. The right to a deduction only 
obtains after liability has been fixed and not in a year in 
which it is prospective, speculative, or contingent.” 

Attorneys’ fees in the above case, having been for one 
service and having been billed in 1922, were not divisible 
so as to permit part thereof to be deducted in 1921—U. S 
District Court, Eastern District of New York, in Crown 
Cork & Seal Company, Inc. v. United States of America. 


Charitable Contributions.—Amounts expended in 1918 by 
overseas secretary of Y. M. C. A. for travel, maintenance, 
and miscellaneous expenses, for which he was entitled to 
reimbursement not claimed by him because he desired to 
donate them along with his services, were deductible as 
charitable contributions —U. S. District Court, Eastern 
District of Pennsylvania, in O. Howard Wolfe v. Blakely D. 
McCaughn, Collector of Internal Revenue. No. 11046. 
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Excise Tax.—Pre-payment gas mcters are “auiomatic 
slot-device vending machines” within the meaning of tly 
Revenue Acts of 1918 and 1921.—U. S. Circuit Court of 
Appeals, Third Circuit, in Blakely D. McCaughn, Collector 
of Internal Revenue, v. American Meter Company. No. 3013. 
March term, 1933. Decision of District Court, 1 Fed. Supp, 
13s reversed. 


Gift Distinguished from Sale. —Where the majority 
stockholder in a corporation transferred to it, in 1923. 
warehouse receipts covering barrels of whiskey and re- 
ceived no stock, money, or other property in Payment or 
as a consideration therefor, the corporation agreeing as 
part of the consideration for such transfer that it would 
set up the value of such property on its books as “paid-in 
surplus,” such transfer was a gift, and on sale of the whis- 
key by the corporation in 1924, 1925, and 1926, the basis 
for the computation of the profit is the cost to the donor.— 
U. S. Circuit Court of Appeals, Third Circuit in Commis- 


stoner of Internal Revenue v. Rosenbloom Finance Corporation. 


No. 5094. March Term, 1933. 


Jurisdiction of U. S. District Court—After trustee’s sale 
of real estate to satisfy a second lien, which real estate was 
later resold, subject to the first lien, the District Court has 
jurisdiction in a proceeding brought by the purchaser of 
the property praying that such purchaser be decreed to 
own the property in fee simple, free from all liens except 
the first lien, and that all other liens, including that of the 
United States for unpaid taxes, be extinguished, and such 
relief is granted. The Government’s contention that the 
court has jurisdiction only where the plaintiff prays that 
the court decree a sale and a distribution of the profits, is 
without merit.—U. S. District Court, Southern District of 
Texas, Houston Division, in The Trust Company of Texas 
and F. R. Pizzitola v. United States of America, The Haden 
Company and Peden Company. Equity No. 533. 


Loss on Account of Embezzlement by Employee—When 
Deductible.—Loss represented by amount embezzled by an 
employee prior to 1928 but not ascertained to be unrecov- 
erable through insurance or otherwise until that year is 
not deductible in that year on the theory that it is a bad 
debt then ascertained to be worthless. “Recognizing that 
a loss was a thing of the present * * *, Congress pro- 
vided a deduction of such item in the current year. Recog- 
izing likewise that debt was a thing of the future, namely a 
contract obligation to be later fulfilled, Congress provided 
that a future reduction was to be allowed if and when the 
obligation proved worthless and was charged off.”—U. S. 
Circuit Court of Appeals, Third Circuit, in First National 
Bank of Sharon v. D. B. Heiner, Collector of Internal Rev 
enue. No. 5101. March term, 1933. Decision of U. S, 
District Court, Western District of Pennsylvania, affirmed. 


Losses on Sale of Stock.—Loss from investment in stock 
was deductible in 1930, where the corporation was placed 
in the hands of a receiver on November 24, 1930, at which 
time it clearly appeared that the corporation was so hope- 
lessly insolvent that stockholders would receive nothing in 
liquidation. It is held to be immaterial that sales of the 
stock were made on the Chicago Stock Exchange from 
November 24, 1930, up to January 8, 1931, because they 

“were, in large part, prearranged for the purpose of estab- 
lishing income tax losses, or else represented purchases 
made by incorrigible optimists, in defiance of common sense 
and the generally known and accepted facts.”— U. S. District 
Court, Western District of Kentucky, in Elizabeth A. Mesch 
v. B.S. Helburn, Collector of Internal Revenue for the District 
of Kentucky. No. 1494. 


Manufacturers’ Excise Tax.—The fact that an automobile 
dealer, at the request of individual purchasers, made changes 
in the automobile to fit individual needs, did not make it a 
manufacturer (under prior law). Klepper < v. Carter, 286 Fed. 
370, distinguished.—U. S. District Court, Southern District 
of California, Central Division, in J. W. Cox Moior Sales 
Co. v. Rex B. Goodcell, former Collector of Internal Revenue 
for the Sixth District of California. No. 4374-C. 


Oil Wells—Capitalization of Drilling Costs—Adjustment 
of Invested Capital—Commissioner’s action in capitalizing 
the cost of drilling oil wells in 1921 and 1922 on another's 
property, the taxpayer to be reimbursed for such cost out 
of the proceeds from the oil, and later to receive an 1n- 
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terest in the property, is approved. Although the taxpayer 
had adopted the method of charging its “intangible” drill- 
ing costs to expense, as permitted by the Regulations, this 





option does not extend to one who drills a well upon land Save 30 to 50 percent 
in performance of a contract to purchase an interest therein. 4 
Increase in the Commissioner’s deficiency by reason of on Guaranteed slightly used 
an adjustment to invested capital, first asked for in the oe 
Commission’s computation of the deficiency under BTA and Reconditioned 
Rule 50, is not sustained. New issues other than those 










relating to computation can not be raised upon computation 
of the tax under Rule 50.—U. S. Circuit Court of Appeals, CALCULATORS 

Ninth Circuit, in State Consolidated Oil Company, a Corpo- 

ration, v. Commissioner of Internal Revenue. No. 6968. De- Comptometers — Monroes — Marchant 
cision of Board of Tax Appeals, 19 BTA 86, affirmed as to Burroughs 
the first issue and remanded as to the second. 


Partnership Income.—In reporting the 1924 income of a ADDING MACHINES 


partner who died on June 11, 1924, on a calendar-year 
basis, the income from the partnership, which had an Burroughs — Sundstrand — Barrett - Wales 
established accounting period ending August 31 and whose Deken 

business was continued until that date, should be — 

on a pro rata basis to report the partnership earnings for 
its full fiscal year prorated to June 11, 1924. It is held BOOK-KEEPING MACHINES 
that there is no merit in the contention that because the a a a i aa a ca, 
deceased partner did not receive the partnership income 
made the subject of a deficiency assessment it was not 
income to him and that a statute taxing it as his — 
is unconstitutional.—U. S. Circuit Court of Appeals, Second 
Circuit, in James S. Darcy, et al., Executors of the Estate of TYPEWRITERS 
James Temple Gwathmey, Deceased, v. Commissioner of In- ee 

ternal Revenue. Decision of Board of Tax Appeals, 26 BTA MIMEOGRAPHS 


841, affirmed. 


Patents, Depreciation of —Deduction in 1927 of $25,555.12 ADDRESSOGRAPHS 


as depreciation of a patent for treating steel so as to make 
it rustproof is held allowable on the evidence. The patent GENERAL OFFICES APPLIANCES, INC. 
was acquired in 1914 for all of the petitioner’s $450,000 par 17 PARK PLACE 

value common stock and $5,000 of its $7,500 preferred stock. NEW YORK, N. Y. 
The testimony of an expert witness before the Board of 

Tax Appeals, “whose competency was adjudged by the OE LY SAO TN IS-O8 
Board,” to the effect that the price paid was a just one 
is held persuasive in view of other evidence as to the great 
value of the patent. The Board had sustained the Com- 
missioner’s disallowance of any deduction because the value 
of the stock paid for the patent was not shown.—U. S. 
Circuit Court of Appeals, Third Circuit, in American Chem- 
ical Paint Company v. Commissioner of Internal Revenue. 
No. 5057. March term, 1933. Board of Tax Appeals de- 
cision, 25 BTA 1208, reversed. 


Railroads—Taxability of Compensation for Use of Prop- 
erty During Period of Federal Control.—Total amount of 
compensation to a railroad company for the use of its 
property during the period of Federal control (1918 to 
1920), as finally agreed upon in 1923, and also interest on 
the cost of additions and betterments, received from the 
Government, constituted income, on the accrual basis, for 
each of the accounting periods for which the allowances 
were made, even though the exact amounts of such com- 
pensation and interest were not determined until a later 
date. Dissenting opinion filed.—U. S. Circuit Court of Ap- 
peals, Eighth Circuit, in Guy T. Helvering, Commissioner of 
—_—_ESE=__——_—__-—_—_——_——— 
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Internal Revenue, v. St. Louis Southwestern Ratlway Company. 
Nos. 9641, 9645. May term, 1933. Decision of Board of 
Tax Appeals, 24 BTA 917, affirmed. 


Recovery of Taxes. —Recovery is held allowable of tax 
paid for 1924 on the amount received by the taxpayer under 
“use and occupancy” insurance by reason of fire damage 
to its factory buildings and equipment. The equitable doc- 
trine of estoppel applicable when a plaintiff sleeps upon his 
rights is held not applicable here. The taxpayer paid the 
tax in installments in 1925, and filed claim for refund in 
June, 1928, which was rejected in April, 1929. This recov- 
ery action was brought in February, 1930. It is also held 
that there is no merit in the contention of the Government 
that because the taxpayer, in rebuilding and renewing the 
factory after the fire loss, created a much more modern 
plant with a 25 per cent greater capacity, although created 
for the conduct of the same business and the manufacture 
of the same output, recovery should be denied. The re- 
placed property became “other property similar or related 
in service or use to the property so converted,” and there- 
fore Section 203 (b) (5) of the 1924 Act providing that 
no gain or loss shall be recognized in such cases is applic- 
able-—District Court of the United States, Southern 
District of Ohio, Eastern Division, in The Hocking Glass Com- 
pany, a corporation, v. Newton M. Miller, Collector of Internal 
Revenue, Columbus, Ohio. At law No. 2906. 


Reorganization, Nontaxable.—N ontaxable reorganization 
under Section 112 of the Revenue Act of 1928 is held to 
have been effected in an exchange of stocks in a merger 
or consolidation, although, in order to circumvent State 
laws (Texas) the taxpayer who owned the stock in the 
Texas companies vested it in trustees before the merger.— 
District Court of the United States, Northern District of 
Texas, Dallas Division, in Mrs. C. W’. Cahoon, Jr. et al. z 
George C. Hopkins, Collector of Internal Revenue. No. 4537 


law. 
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Partnership’s 1917 tax liability is held to have been col- 
lected from the partnership’s transferee after the expiration 
of the statutory collection period where waivers executed 
by the partnership expired in 1925, the tax was assessed 
against the partnership in 1922, and assessment against the 
transferee was made in June, 1927, and collection was made 
in July, 1927. Recovery is barred, however, under Section 
611 of the Revenue Act of 1928, collection of the 1922 
assessment having been stayed by the filing of an abate- 
ment claim by the partnership taxpayer. Section 611 js 
held to bar recovery of payments of the transferor’s tax, 
made after the statutory period by a transferee, the trans- 
feror having filed an abatement claim.—U. S. District Court, 
District of Connecticut, in Suisman & Blumenthal, Inc., v. 
Robert O. Eaton, Individually and as Collector of Internal 
Revenue for the District of Columbia. No. 3554 Law. 


Stamp Tax on Issues and Transfers of Stock.—“Certifi- 
cates of ownership” issued by a bank and trust company 
with respect to a “composite fund” are held not subject to 
stamp tax pursuant to Schedule A-2, Title VIII, of the 
1926 Act. In each certificate the company named itself 
as trustee of a sum of money which was to become part of 
the “composite fund,’ which was to be invested and rein- 
vested under the limitations surrounding trust funds. The 
purpose was to enable the company to invest small trust 
funds entrusted to it in “diversified securities, without de- 
lay, without undue expense, and under conditions which 
would permit of ready liquidation of the investment in the 
event the trust fell in.” Each certificate was a receipt, 
which never reached the settlor of the individual trust but 
was held by the company, and is held to have “lacked the 
essential characteristics of a certificate of stock or a cer- 
tificate of indebtedness.” 

The “composite fund” mentioned above was not an asso- 
ciation within the meaning of section 2 (2) of the 1926 Act. 
“IT do not believe that the mere investing of trust funds 
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loses its character as an investment of trust funds simply 
because the investment by the trustee is made in a fund 
in which other trustees invest.”—U. S. District Court, East- 
ern District of New York, in Brooklyn Trust Company v. 
Valter E. Corwin, Collector of Internal Revenue. 

Neither the stamp tax under Schedule A (2) of the 1926 
Act (stock issues) nor the stamp tax under Schedule A (3) 
on stock sales or transfers was incurred where the peti- 
tioner corporation, a trust company, and divers persons 
entered into an agreement whereunder the petitioner de- 
livered to the trust company certain corporate stock and 
the trust company delivered to the plaintiff certain certifi- 
cates of beneficial interest with coupons attached.—uU. S. 
District Court, District of Minnesota, Third Division, in 
Frontenac Corporation, a Corporation, v. Levi M. Willcuts, as 
Collector of Internal Revenue for the District of Minnesota. 
At law No. 2464. 


Stock on Which Rights to Purchase Additional Stock 
Have Been Issued—Basis for Determining Gain or Loss 
on Sale of New Stock.—Article 39 of Regulations 65 is not 
unreasonable in its requirements as to computing gain from 
the sale of stock of a corporation which has increased its 
authorized capitalization and issued stock rights. The fact 
that later regulations “define with greater exactness and 
fairness, perhaps, how a gain or loss should be computed” 
is held to be immaterial—U. S. District Court, So. Dist. 
of New York, in Richard Kelly, as Executor of the last Will 
and Testament of Richard B. Kelly, Deceased, v. Charles W. 
Anderson, Collector of United States Internal Revenue for the 
Third District of the State of New York. L. 49-157. 


Trusts, Income from.—Income in 1927 and 1928 from 
property previously irrevocably transferred by the peti- 
tioner in trust for his divorced wife, pursuant to agree- 
ments for compensation to her in lieu of alimony, was not 
taxable to the petitioner, but was taxable to his divorced 
wife. 

Income in 1928, from property previously irrevocably 
transferred by the petitioner in trust for his divorced wife 
but pursuant to the trust agreement used by the trustee 
to pay premiums on insurance policies on the petitioner’s 
life, was taxable to the petitioner. The petitioner had sur- 
rendered the power to change the beneficiary, his divorced 
wife, named in the policies.—U. S. District Court, District 
of Minnesota, Third Division, in Edward B. Douglas v. Levi 
M. Willcuts, as Collector of Internal Revenue for the District 
of Minnesota. At Law No. 2390. 





A. B. A. Federal Tax Recommendations 
(Continued from page 345) 


THE SPECIAL ADVISORY COMMITTEE 

The corollary of these proposals is the retirement of the 
Special Advisory Committee and a distribution of its per- 
sonnel through the Bureau and its field offices to function 
before the Commissioner makes his “final” determination, 
and not after he makes that determination. A special ar- 
rangement for the transition of the members of the com- 
mittee from its present work in settling cases now pending 
before the Board of Tax Appeals to stations in the Bureau 
will be required, but this would be a temporary stage only 
and not unusually difficult. 

So far as feasible, the work of the settlement officers 
suggested herein should be individual rather than as a 
group or “committee.” While the committee form of func- 
tioning makes for consistency, that consistency can be 
substantially achieved if the men in this work will follow 
the regulations and the decisions of the Board of Tax 
Appeals and the courts except where such decisions are 
on appeal by the Commissioner or definitely in the process 
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of appeal to other courts. A limited reviewing officer can 
assure against major errors. The faults which would be 
overcome by individual, rather than group, functioning are 
many. In the first place, responsibility for correct and 
reasonably prompt production is thus fixed. In the second 
place, the tendency of any committee to build up a series 
of precedents of its own to formalize the very procedures 
of which informality is the life, to become a junior Board 
of Tax Appeals, is apparent. The general experience with 
the old Committee on Appeals and Review and with the 
present Special Advisory Committee are persuasive ex- 
amples of these tendencies. When procedures are required 
to be formal as in the case of the Board of Tax Appeals, 
these features are both unavoidable and not particularly 
deleterious. These features of group action, however, are 
direct deterrents to prompt settlement of individual dis- 
putes and frequently are deterrents to any settlement of 
disputes. 
TIME LIMITATION ON BUREAU ACTION 

If the two year statute of limitations upon assessment 
after the day the income tax return is made interferes with 
the intelligent and considered determination on the part 
of the bureau before the Commissioner announces his 
“final’ determination, the period should be increased, by 
affirmative legislation, or by a frank statement to the 
taxpayer that a limited waiver of his rights under the limi- 
tation on assessment will assure a fairer consideration of 
his case. As the matter stands at present the short limita- 
tion period probably results in a greater protraction of 
closing cases than would a limitation of twice two years. 
One of the perfectly apparent reasons for the thousands 
of undigested “final determinations” of the Commissioner 
now pending before the Board of Tax Appeals is the 
scramble to get out of these so-called final determinations, 
regardless of how groundless they may be, before the 
statute bars their issuance. The result is an appearance 
of accomplishment on the part of the Bureau, the falsity 
of which is so well known that the actually good and 
sound performance of the Bureau is obscured by this mere- 
tricious production. 


THE GENERAL COUNSEL’S OFFICE 

It is believed that the General Counsel’s office would 
function a great deal more effectively and efficiently if it 
were conducted as a lawyer’s office, confined to advisory 
functions on legal questions and responsibility for litigated 
cases and not be required to perform the functions of 
auditors, investigators, engineers, or judges of fact. In 
short, the General Counsel’s office would probably func- 
tion better in the field for which its personnel is presumably 
first qualified if it performed solely as a legal unit and 
did not undertake the duties of the Commissioner’s office 
itself. So far as is feasible in view of changing personnel, 
the attorney expected to try a case should be given charge 
of the matter directly after that court or Board proceeding 
is begun. He should remain in authority over that case 
just as long as the Bureau’s relationship with the Depart- 
ment of Justice will permit. Making the case “his,” the 
responsibility his, and the credit for handling from start 
to finish his, is the surest way to develop a capable lawyer 
and competent personnel in the General Counsel’s office. 

It is suggested that in trials before the Board of Tax 
Appeals brief writing should be reduced to novel cases 
or those in which the Board members particularly request 
a brief from the General Counsel’s office. The policy of 
resting the Commissioner’s case upon oral argument at 
the conclusion of the hearing should be furthered. Such 
a practice would meet with a similar procedure by many 
attorneys for taxpayers, would reduce the very large amount 
of time now devoted to brief writing, and should further 
the prompt making of decisions by the Board. 
THE COMMISSIONER’S ATTITUDE ON BOARD DECISIONS 

Much of the delay in the concluding of disputes is due 
to the present Bureau policy of refusing to follow deci- 
sions of the Board of Tax Appeals. Occasionally some 
decision of major consequence may be made by the Board 
so contrary to the interest of the entire community, or 
so in conflict with the decisions of other courts, that the 
necessity of appeal is apparent. In the main, the Com- 
missioner either appeals or, refusing to appeal, announces 
his non-acquiescence in a host of decisions where no really 
great public interest would be served by a reversal of the 
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Board’s decisions. Since the Board was created to se 
uniform, consistent and published precedents for the ad. 
Ministration of the tax laws, the refusal of the Commis. 
sioner to follow the Board’s decision in all except rare 
instances is unsatisfactory. Repeatedly taxpayers are com- 
pelled to appeal to the Board on contentions which the 
man refusing the allowance in the Bureau knows will be 
granted by the Board but which he cannot allow because 
the Commissioner has announced his “non-acquiescence” 
in the Board’s decision in a case involving that point. 
This sort of thing frequently makes a settlement negotia- 
tion a complete waste of time for all concerned. Every 
effort consistent with an honest discharge of the obliga- 
tions of the office should be made by the Commissioner's 
office to follow the decisions of the Board of Tax Appeals, 
CONCLUSION 


Believing that the major fault in the operation of the 
Federal income tax laws is the delay between the return 
and the final collection and that this may be reduced 
measurably by changes in the processes of the Bureau of 
Internal Revenue but, particularly, in a sharper differen- 
tiation by that organization between its duties as an ad- 
vocate and its duties as an administrator, the foregoing 
ideas will be, unless they are disapproved by this Asso- 
ciation, forwarded to the Commissioner of Internal Rey- 
enue as suggestions, garnered from many members of this 
Association familiar with the practices in the Bureau of 
Internal Revenue, and given voice by this committee. 


Property Tax Exemptions 
(Continued from page 339) 


nomic side the argument in favor of exemption is 
based on the claim that the advantages: more than 
offset the losses to communities in taxable property. 
For example, (1) all the land in the community is 
worth more to the occupant and to the assessor be- 
cause of the educational institutions; (2) they bring 
to the community a large amount of taxable personal 
property of teachers and others; (3) members of 
families move near these institutions for the sake of 
educating their children; (4) they give employment 
to a large number of consumers; (5) students help 
to support the shopkeepers; (6) colleges and uni- 
versities add distinction to a community. 

On the side of culture and scholarship, it is main- 
tained that no institution without the assistance oi 
large endowments could possibly carry on the great 
lines of research now being conducted for the ad- 
vancement of knowledge particularly in the realm 
of science. Doubt is expressed as to whether the 
munificent gifts of the present generation would ever 
have been made if institutions of the highest learning 
were subject to local or state taxation. 

The great question in New England is how to pre- 
serve these powerful influences in our civilization and 
at the same time to eliminate certain abuses and to 
relieve municipalities in case educational institutions 
threaten to become a burden to the taxpayer. In 
the course of their development, these institutions 
often acquire land which is not immediately needed 
for educational purposes. This should always be 
taxed. Sometimes the houses for instructors in a 
private school exempt from taxation are built on the 
campus and so technically escape taxation. Asarule 
colleges and universities of New England do not 
ask for exemption on property that is not used 
strictly for educational purposes. On property for 


which they derive profit they pay the usual tax. By 
agreement with municipalities, they limit their real 
estate purchases within fixed periods. 
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and repair streets adjoining their property. They 
have their own police force. They perform innumer- 
able services to the public free of charge. 

Perhaps we are in a transition period. What the 
future may demand is uncertain. Theorists are 
abroad who would tax the land and buildings of all 
privately endowed educational institutions, and leave 
it to legislatures to make grants in return to these 
institutions deemed the most worthy of assistance, 
thus consigning to the mercy of politicians our en- 
tire educational system. More moderate theorists, 
however, would confine taxation to the land upon 
which have been erected the buildings of these insti- 
tutions. It may be that some compromise will be 
necessary in certain instances, in regard to taxation 
on land, such as a reimbursement for loss when con- 
siderable land is removed from the tax list. Any 
policy going beyond mutual agreement, however, 
would put to an end one of the chief glories of our 
civilization. 


Can a Declared Capital Stock Tax Value 
Be Revised ? 


(Continued from page 327) 
1. T. 2535 (1 X-1, Internal Revenue Cumulative Bulle- 
tin, p. 125) and declared that the later separate re- 
turns “should be accepted as properly substituted 
for the joint return previously filed.” 

The reasoning back of this rule appears to be that, 
where a taxpayer is given the right to declare a 
favorable election in a tax return, Congress must 
have intended to give the taxpayer the whole period 
provided for the filing of such return, within which 
to make the declaration of the election. (Examine 
the able discussion in McIntosh v. Wilkinson, supra. ) 
It is said to be unfair to other taxpayers to permit 
one to change his election after the return period has 
tolled, and inferentially it is inequitable to hold a 
taxpayer to a declaration made early in the return 
period when other taxpayers are selecting a more 
favorable election in returns filed up to the last day 
ior filing returns. In Rose v. Grant, 24 Fed. (2d) 115, 
it is said, “It is not unreasonable to claim a right to 
substitute one form of return for the other up to the 
last day for making returns * * * the statutory 
right of choice is exhausted on expiration of the time 
for filing returns.” 

In answer to the first sub-question, it would ap- 
pear, therefore, that the last return filed by a tax- 
payer during the statutory period for filing returns 
(even up to the last day) is the “first” return required 
by the statute and that return is the statutory 
declaration. 

The second sub-question is, What is the statutory 
period for filing the first capital stock tax return? 
Section 215 (d) of the National Industrial Recovery 
Act provides in part as follows: 

(d) Every corporation liable to tax under this section 
shall make a return under oath within one month after 
the close of the year with respect to whici such tax is 
imposed * * *, The Commissioner may extend the 
time for making the returns and paying the taxes imposed 
by this section, under such rules and regulations as he 


may prescribe with the approval of the Secretary, but no 
such extension shall be for more than sixty days. 


Since the tax is imposed for the fiscal year ended 
June 30, 1933, the original period for filing the first 
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return ran to July 31, 1933. This period was ex- 
tended by T. D. 4368 (XII Internal Revenue Bulle- 
tin, No. 26, p. 31) to August 31, for the continental 
United States and to September 20 for the territories 
of Alaska and Hawaii. By T. D. 4386 (XII Internal 
Revenue Bulletin, No. 35, p. 18) “the time during 
which all returns in respect of the capital stock tax 
for the year ended June 30, 1933, may be filed, and 
the tax paid, is hereby further extended to on or 
before September 29, 1933 * * *.” (Italics supplied.) 

The period for filing the first capital stock tax 
return for the year ended June 30, 1933, having been 
extended, in every case, under the statute to Sep- 
tember 29, 1933, the conclusion appears to follow that 
the last one of such returns filed by a corporation 
during such period constitutes its “first return” un- 
der Section 215 of the National Industrial Recovery 
Act. The original interrogation, “Can a declared 
capital stock tax value be revised?” would appear to 
be answerable in the affirmative, therefore, provided 
the revision is made in a formal return filed prior 
to September 29, 1933. 


Editor’s note.—Subsequent to the writing of this article, 
the Commissioner of Internal Revenue issued the follow- 
ing statement, dated September 17, 1933: 


Under the provisions of Section 215(f) of the National Industrial 
Recovery Act and under the provisions of Article 24, Regulations 64, 
1933 Edition, there exists no authority for amending the declared value 
once a return has been regularly filed. Under Section 215(d) of the 
Act, returns are required to be filed within one month after the close 
of the taxable year. The time for filing returns for the taxable year 
ended June 30, 1933, was extended to August 31, 1933, by T. D. 4368, 
and was further extended to on or before September 29, 1933, by T. D. 
4386. Any capital stock tax return filed on or before September 29, 
1933, is regularly filed in so far as point of time is concerned, and such 
return is the “first return” within the meaning of the Act. The law 
specifically provides that the value declared by a corporation “‘in its 
first return under this section” cannot be amended. 
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Significant Decisions of the Board of 
Tax Appeals 


Cost of Stock Acquired for Stock of Holding Corpora- 
tion.—Petitioner, a holding corporation, issued all of its 
capital stock to an individual who was the owner of shares 
in several other corporations, in consideration for the trans- 
fer to it of the shares owned by the individual in such other 
corporations. The basis of the cost of these later shares is 
not the cost to the transferor, because of the parenthetical 
clauses in section 204 (a) (7) (8) of the Revenue Act of 
1926, but the cost of the shares so acquired is the fair 
market value of the stock of the holding corporation so 
issued in 1926. Stires Corp., 28 B. T. A. 1, followed.— 
Holmby Corporation v. Commissioner, Dec. 8195 [C. C. H.], 
Docket No. 51303. 


Deductions on Account of Abandonment of Machinery— 
Depreciation.—(1) Deduction in 1920 for abandonment of 
certain machinery and equipment is held allowable, a cer- 
tain contract being construed and held te mean that the 
petitioner was the owner of the property at the time of 
abandonment. 

(2) No depreciation deduction for the period June 8 to 
December 31, 1920, was allowable as to property sold to 
the petitioner under a contract dated June 8, 1920, which 
provides in part that “The Seller is to retain possession 
and use of said property until January 1, 1921, the Seller 
then to surrender possession * * *, The Seller shall main- 
tain the property in good operating condition and in as 
good condition as the same now is, until the first day of 
January, 1921, excepting ordinary wear and tear and delay.” 
[Italics supplied.] [From the opinion:] “As to the con- 
dition of the property now under consideration, the peti- 
tioner bought it in its depreciated condition as of January 
1, 1921. Therefore, it did not experience, suffer or sustain 
any depreciation of the property before that date. As a 
miatter of pure fact it had no depreciation on the property 
in 1920 and hence it cannot deduct any depreciation of the 
property for that a "Fox Rixer Paper Co. v. Commis- 
sioner, Dec. 8203 [C. C. H.], Docket No. 20878. 


Dividend Following Reorganisation —W here the stock- 
holders in 1928 exchanged their stock in A corporation, a 
part to a reorganization, for stock only in B corporation, 
also a party to the reorganization, and A corporation sold 
its real estate and part of its personal property to B cor- 
poration for a cash consideration of $200,000 and declared 
dividends of $200,000 out of surplus, it is held that the two 
transactions were separate both in substance and in form, 
although part of a general plan; that the stockholders of A 
corporation exchanged stock for stock only, and not for 
stock and cash, and that under the provisions of Section 
112 (b) (3) of the Revenue Act of 1928, neither gain nor 
loss 1 is recognizable on the transaction to the stockholders. 

“Also, we think there is no support for the implication to 
be drawn from the respondent’s [Commissioner’s] argu- 
ment that only after consultation with their attorneys re- 
specting the question of Federal taxation did the petitioners 
attempt to make the transaction appear as nontaxable. As 
above pointed out, this transaction might have been con- 
summated in either one of three forms, and while sub- 
stantially the same result would have been achieved by 
either, the tax liability might have been different. In this 
situation, prior to the carrying out of the contract of No- 
vember 15, 1927, and prior to the incurring of any tax 
liability in connection therewith, the petitioners obtained 
the consent of the other party to modify the contract so 
that the transaction as carried out thereunder would mini- 
mize their tax liability. In our opinion this conduct of 
the petitioners is not subject to adverse criticism. The 
avoidance of tax liability prior to its incurrence is an 
entirely different thing from the evasion of tax liability 
after it is definitely incurred. If a transacticn is carried 
out in such form as to avoid or reduce tax lability, it is 
not subject to legal censure, provided the method adopted 
is legal. United States v. Isham, 17 Wall. 496. In the ab- 
sence of fraud, it is immaterial that the method of effecting 
the transfer here in question was adopted by these peti- 
tioners for the express purpose of avoiding taxes. Boggs- 
Burnam & Co., 26 B. T. A. 988, 993, and authorities cited. 
See also Weeks v. Sibley, 269 Fed. 155, 158.”—Georgia Sav- 


ings Bank & Trust Company, Executor of the Estate of 
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Joseph E. Boston, Sr., et al. v. Commissioner, Dec. 8197 
[C. C. H.], Docket No. 55581-55591. 


Dividends—Ordinary or Liquidating Dividends.—W here 
petitioner, a holding corporation, owned practically all 
the stock of another corporation, and such other corpora- 
tion granted an option for the sale of its department store 
business, assets (with certain. exceptions), good will and 
corporate name, which option was exercised on October 29, 
1926, and thereafter on November 10, 1926, the corporation 
declared a distribution of $50 per share, and on November 
17, 1926, declared another distribution of all surplus profits 
on hand on November 19, 1926, and was disincorporated 
on or about December 24, 1926, when all the remaining 
assets were distributed in ‘liquidation, it is heid that said 
distributions of November 10 and November 19, 1926, were 
“amounts distributed in partial liquidation” of a corpora- 
tion as that term is used in section 201 (c) and defined in 
section 201 (h) of the Revenue Act of 1926, rather than 
ordinary dividends as the term “dividends” is defined in 
section 201 (a) of the same act. The entire distributions 
were steps in a plan of complete liquidation of the selling 
corporation’s stock and petitioner is taxable on the profits 
resulting therefrom.—Holmby Corporation v. Commissioner, 
Dec. 8195 [C. C. H.], Docket No. 51303. 


Estate Tax.—Two instruments executed on December 
30, 1927, are construed. One instrument is held to revoke 
an existing trust; and the other instrument is held to 
create a new trust. On December 30, 1927, decedent cre- 
ated a trust the income of which was to be paid to his wife, 
Rosa L. Lit, for life or to himself for life if his wife pre- 
deceased him, and upon the death of both, the corpus was 
to be transferred to another or others. Trust also pro- 
vided, “Said Trust may be revoked or amended by instru- 
ment in writing duly executed by Settlor and the said Rose 
L. Lit * * *.” Decedent died February 28, 1929. It is held 
that the value of the life estate vested in the wife should 
not be included as a part of decedent’s gross estate because 
as to her the trust conveyance was irrevocable, she being 
a beneficiary and the trust instrument requiring her writ- 
ten consent before it could be revoked. Irving Lee Stone, 
Estate, 26 B. T. A. 1, followed. It is held, further, that the 
value of the remainder interest at the time of decedent's 
death is includable as a part of decedent’s gross estate 
because as to the son the trust was revocable within the 
meaning of Section 302 (d), Revenue Act of 1926, his con- 
sent to any revocation not being required. Porter v. Com- 
missioner, 288 U. S. 436—David J. Lit, Rosa L. Lit, and 
Francis B. Bracken, Executors a the Estate of Samuel D. Lit 

. Commissioner, Dec. 8177 [C. C. H.]; Docket No. 60619. 

1. Certain transfers involved herein were made in con- 
templation of death. 

2. Where the value of transfers made by a decedent dur- 
ing his lifetime is to be included in his gross estate for the 
purposes of the Federal estate tax, it is not unconstitutional 
to include in the gross estate the value of such property 
as at the date of the decedent’s death rather than as at the 
date of the transfers. 

3. An obligation incurred by executors for the perpetual 
care of a cemetery lot, where the estate is being adminis- 
tered in the State of Florida, is not deductible as a funeral 
expense. 

4. Certain life insurance policies on the decedent's life 
were procured by his employer, the decedent signing the 
respective applications. Thereafter in consideration of the 
payment by decedent to his employer of the cash surrender 
value, all the right, title and interest of the employer in 
and to the policies were assigned to decedent. He named 
new beneficiaries other than his estate, reserving the right 
further to change the beneficiaries and ther eupon, up to 
the date of death, paid all the premiums falling due. As a 

result of this transaction the policies were, within the 
meaning of the statute, taken out by the decedent and 
hence to the extent of its excess over $40,000 the amount 
of the proceeds of the policies, as of the date of the de- 
cedent’s death, should be included in the gross estate. 

5. The estate tax being a transfer or transmission tax 
and not a tax on property, the value of Federal Farm Loan 
bonds issued under the provisions of Section 26 of the 
Federal Farm Loan Act approved July 17, 1916, should be 
included in a decedent’s gross estate for Federal estate 
tax purposes, notwithstanding that by the provisions 0! 
the act such bonds and the income derived therefrom are 
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exempted from “Federal, State, municipal and local taxa- 
tion." —Edgar A. Ingleheart, Executor, Cora B. Ingleheart, 
Executrix, Estate of Addison W. Ingleheart v. Commissioner, 
Dec. 8182 [C. C. H.], Docket No. 52042. Sewall dissented 
from the second part of the decision. 


Exhaustion of a Selling Contract Between Two Affiliated 
Corporations.—Corporations A and B and certain individ- 
ual stockholders of B in 1897 entered into a contract by 
which B appointed A its sole selling agent and agreed to 
sell to A its entire manufactured output at cost, plus $225,- 
000 per year, for a period of 45 years from July 1, 1896. A 
majority of the capital stock of B was owned by share- 
holders and officers of another corporation which was the 
sole stockholder of A. Thereafter A acquired the capital 
stock of B from time to time until December 3, 1897, when 
A became the sole stockholder of B. A was dissolved in 
1917, and the contract thereby terminated. The contract 
did not constitute an exhaustible capital asset in the hands 
of corporation B in the taxable years 1923 and 1927. The 
right of a sole stockholder to receive the income of his 
corporation as dividends can not by contract be converted 
into a capital asset which may be made the subject of 
amortization deductions merely because the stockholder 
elects to take such income directly under the terms of a 
contract by which the corporation is required to sell its 
products to the stockholder at cost—Clark Thread Co. v. 
Commissioner; J. P. Coats (R. I.), Inc. v. Commissioner. 


Dec. 8202 [C. C. H.], Docket Nos. 38903, 38904, 47974. 


Gain Realized Upon Liquidation of a Corporation in 

Liquidation. — Stockholders are held taxable upon gain 
realized upon liquidation in reorganization, though they 
received in exchange for their stock only stock in another 
corporation a party to the reorganization, the only asset 
of the liquidating corporation. In 1928 the petitioner ac- 
quired, in exchange for shares of its capital stock, all 
the assets of Corporation B, in which it owned slightly 
more than 68 per cent of the common stock and which 
transaction constituted a “reorganization” within the mean- 
ing of Section 112 (i) (1) (A) of the Revenue Act of 1928. 
Immediately thereafter, Corporation B, whose sole asset 
then consisted of 1,803 shares of the petitioner’s common 
stock, distributed said asset pro rata among its stockhold- 
ers, including the petitioner, upon the surrender of their 
stock, and Corporation B was duly dissolved. It is held 
that the distribution was in complete liquidation of Cor- 
poration B, and under Section 115 (c) of the Revenue Act 
of 1928, must be treated as in full payment in exchange for 
its stock. The transaction does not come within the ex- 
ceptions provided in subdivision (b) (3) (exchange for 
stock for stock in reorganization) and (g) (distribution to 
stockholders of stock received by corporation in reor- 
ganization without surrender by them of their stock)- of 
Section 112 of said act, and the full amount of the gain 
to the petitioner resulting from such exchange is recogniz- 
able for tax purposes under subdivision (a) of Section 112 
providing for recognition of gain or loss except as other- 
wise provided in that section. 
_ “The petitioner argues that the facts of this case bring 
it squarely within this provision, since the transaction ad- 
mittedly was in pursuance of a plan of reorganization, to 
which both the petitioner and the Winston-Dear Co. were 
parties, and that petitioner exchanged stock in the Win- 
ston-Dear Co. for its own stock. 

“The fallacy of this argument lies in the fact that, withir 
the meaning of the taxing statute, the petitioner did not 
exchange stock for stock in pursuance of a plan of re- 
organization as provided in Section 112 (b) (3), but sur- 
tendered its stock in the Winston-Dear Co. and received 
in full payment in exchange therefor its pro rata part of 
that company’s assets in final liquidation. In our opinion 
itis immaterial that the asset which it received as such 


inuidating dividend consisted of shares of its own capital 
Stock, 


tk * 


“The legislative history of Section 112 (b) (3) supports 
the construction that it was never the congressional intent 
that its provisions should embrace an exchange of stock 
lor stock in the case of a liquidation, whether or not in 
connection with a reorganization.”—Winston Brothers Com- 
ow Ae Commissioner, Dec. 8214 [C. C. H.], Docket No. 
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Income from a State or Political Subdivision Thereof.— 
Municipal engineer who receives from the municipality a 
small annual retainer and also fees amounting to five per 
cent of the contract cost of construction projects, is not 
immune from Federal income tax in respect of such per- 
centage amount, since from the evidence it can not be 
determined whether the projects or the petitioner’s func- 
tions and services in respect thereof were governmental in 
character. “The factors which indicate and those which 
delimit the Constitutional immunity have never been easy 
to apply. The exemption of the individual is only deriva- 
tive and incidental to the state’s right to freedom from 
Federal interference with its sovereign activities. Mani- 
festly the individual is not to be given the exemption upon 
a record which leaves it doubtful what services he per- 
formed, whether they pertained to the state’s sovereign 
functions, and whether the tax would amount to an inter- 
ference with their exercise. Waillcuts v. Bunn, 282 U. S. 216; 
O’Gorman & Young v. Hartford Insurance Co., 282 U. S. 
251.” : v. Commissioner, Dec. 8205 [C. C. 
H.], Docket Nos. 51246, 56310, 61217, 67231. 


Insurance Company Commissions.—Where an insurance 
company, other than a life or mutual, reinsured a portion 
of each risk assumed, and received from the reinsurer 
so-called flat commissions based upon the net premiums 
of the insurance ceded to it and an additional amount, 
designated as “contingent commissions,” based upon the 
net results of the reinsurance, the amounts are taxable 
income under Section 204(b) of the 1928 Act, being reim- 
bursement for commissions paid by the petitioner to its 
agents on the reinsurance or an offset against premiums 
on the reinsurance. 


(2) Commissions received by the petitioner for acting as 
broker in the writing of policies of insurance of a kind 
not underwritten by it are held not to constitute taxable 
income within the meaning of section 204 of the 1928 Act. 
To be taxable, the income must be brought within one of 
three classifications—investment income, underwriting in- 
come, or gain from the sale or other disposition of prop- 
erty. 

(3) The petitioner is taxable under section 204 of the 
1928 Act as an insurance company.—National Capital Insur- 
ance Company of the District of Columbia v. Commissioner. 
Dec. 8193 [C. C. H.], Docket No. 56748. 


Losses.—A taxpayer, in timely tax returns reflecting a 
claim against another for an uninsured fire loss, the oc- 
currence and amounts of which are not in issue, took the 
position that such loss was not deductible in the year of 
the fire; and it does not appear that the taxpayer’s return 
for that year was, in this respect, challenged by the Com- 
missioner under ‘applicable provisions of Section 234(a) 
(4), Revenue Act of 1921, except in so far as he asserted 
deficiencies in issue in this proceeding for subsequent years, 
in which the taxpayer in its returns deducted the loss. 
Timely litigation, information respecting which was made 
available to the Commissioner in such returns, was com- 
menced promptly in the year of the fire and prosecuted 
expeditiously and persistently to recover compensation for 
the loss. The taxpayer throughout pursued a consistent 
practical course in keeping with good faith. The litiga- 
tion was finally decided adversely to the taxpayer, in these 
subsequent years, as to a part of the loss in the first, and 
as to the remainder in the second. Under Section 
234(a) (4), Revenue Acts of 1924 and 1926, applicable to 
such subsequent years respectively, such uninsured fire loss 
was not deductible until such subsequent years, in which it 
was actually, in good faith, thus finally adjudicated and 
determined that such loss was “not compensaied for’ and 
was genuinely real—Highway Trailer Company v. Commis- 
sioner, Dec. 8175 [C. C. H.], Docket No. 44568. Matthews, 
Morris and Murdock dissented. Adams wrote a dissenting 
opinion with which Leech and Van Fossan agreed. 


Nontaxable Income.—(1) Nontaxable stock dividend is 
represented by a distribution among shareholders of a 
greater number of shares of common and preferred stock 
in exchange for old common stock, in the same proportion, 
so far as the record discloses, in which the old common 
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stock was held. Such a distribution does not change the 
basis for determining gain upon later disposition of the 
stock received in such exchange. Pearl B. Brown, Execy. 
trix, 26 B. T. A. 901, followed. 


(2) Upon the facts, it is held that no taxable income 
results from an exchange of stock, subject to an unexecuted 
option to repurchase, for stock in the same amount and 
classes without such restriction and the transaction does 
not change the basis for determining gain or loss upon 
later disposition of the stock received in such exchange— 
Frances Elliott Clark v. Commissioner, Dec. 8208 [C. C. H_], 
Docket No. 54735. 


Proceedings in Obstruction of Tax Collection. — $500 
damages in each of the two cases herein, the maximum 
permitted by law, is awarded the United States because 
the petitions are held to be frivolous and to have been 
filed merely for delay. “The petitioner made his returns 
on the basis of cash receipts and disbursements. In 1926 
he deducted as a loss an amount of $157,024.01, which was 
the unpaid balance of a syndicate subscription which he 
had made several years earlier and for the recovery of 
which suit was instituted against him in 1926, which he 
defended on the ground of no liability and which remained 
pending and undecided throughout the year 1927. The 
Commissioner disallowed the deduction on the ground 
that no loss was sustained by him in 1926 and that there 
was consequently no deduction for that year and no net 


loss which could to any extent be carried over into 1927.” 
* * * 


“The respondent’s disallowance was obviously correct, 
and an examination of the entire record, beginning with 
the original petitions with the appended notices of defici- 
ency, to and including the expiration of the time requested 
by petitioner, in which to file a brief, leaves no reasonable 
doubt that the petitions were frivolous and ‘hat the pro- 
ceedings have been instituted by the taxpayer merely for 
delay.”—James Bliss Coombs v. Commissioner, Dec. 8206 
[C. C. H.], Docket Nos. 47782, 49297. 


Redemption and Cancellation of Corporation Stock— 
Tax Liability—Redemption and cancellation by a corpora- 
tion of 97%4 per cent of its outstanding shares, all of which 
were owned by petitioner, are held, upon respondent’s de- 
termination, to be essentially the equivalent of a taxable 
dividend to the extent of the corporation’s surplus, and by 
Section 115 (g), Revenue Act of 1928, such amount is held 
taxable to petitioner as an ordinary dividend. “If the 
respondent determines that the distribution is within Sec- 
tion 115 (g), the taxpayer must point to something in the 
circumstances which requires the conclusion that it was 
substantially and essentially different. This we are unable 
to find in the facts, and so can find no error.’’—George Hy- 


man v. Commissioner, Dec. 8208 [C. C. H.], Docket No. 
54735. 


Redemption of Notes Issued in Payment of Property at 
Less than Face Liability—Where taxpayer issued notes in 
payment for property, later redeeming the notes for a 
lesser amount, no income resulted. Com. v. American Chicle 
Co., (CCA-2) ‘May 8, 1933, followed.—Coastwise Trans porta- 
tion Corporation v. Commissioner, Dee. 8166 [C. C. H.], 
Docket No. 39916. 


Revocable Trust.—Where the grantor of a trust reserves 
a power to reacquire a portion of the property turned over 
to the trustees upon the payment of a small amount there- 
for, the trust is a revocable trust, within the meaning of 
section 219 (g) of the Revenue Acts of 1924 and 1926 and 
section 166 of the Revenue Act of 1928, as to such portion 
of the corpus of the trust as the grantor might at any 
time revest in himself over the amount required to be paid 
by him for the acquisition of such part of the corpus.— 
Charles T. Fisher v. Commissioner, Dec. 8198 [C. C. H.], 
Docket Nos. 47047, 51044, 55321. 


Stock Loss Deductions.—Loss sustained in 1929 by an 
individual upon the sale through a broker of stock pre- 
viously purchased for profit is no less deductible because 
in a separate transaction his wife buys similar shares 
through the same broker and finances the purchase on her 
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We Recommend— 


The following loose leaf law Services, always up to date, as the complete and continuing answers to the 
vital problems presented by the Administration’s Relief and Recovery Program. 


: FEDERAL TRADE REGULATION SERVICE—A _ two-volume 
Industrial - Service reporting all industrial control and recovery legislation 
such as the Federal Industrial Control Bill, Oil Control Bill, etc., 
Control in addition to full reports on the basic Clayton and Sherman Anti- 
trust Acts and the Trade Commission Act and related laws on the 
Laws subject of federal regulation of trade. The Service, now in its 
eighteenth year, and complete from the beginning to date, with 
continuing reports to May 1, 1934, is priced at $35; to May 1, 1935— 

$60, payable $25 on installation and $35 May 1, 1934. 


STOCKS AND BONDS LAW SERVICE—The only complete re- 

Federal _ porter on Blue Sky law (including all the state laws, regulations, 
o,e rulings and decisions, which will constitute the “Experience Table” 
Securities for the new Federal Act), excellently arranged, with new divisions 
for coverage of the new Federal Securities Act for which the first 

Act rulings are already reported. In three volumes. Price, with con- 
tinuing Service for two-year period ending January 1, 1935—$60, 

payable $30 on installation and $30 January 1, 1934. Or, Federal 


volume only at $30, payable $10 on installation and $20 January 1, 
1934. 


FEDERAL RESERVE AND BANK LAW SERVICE—A complete 

New reporter on the Federal Reserve System since the beginning of the 
° Federal Reserve Board and on all federal banking laws including 
Banking deposit insurance, National Bank Act, Banking Act of 1933, farm 
relief, farm loans, home loans, etc. Priced at $35 for 12 months and 


Laws $56 for 24 months. 


INFLATION LAW SERVICE—A one-volume Service devoted to 
exposition of the measures designed to increase commodity prices 
Th and to bring about the industrial adjustment represented by the 
e Administration’s “New Deal” concept. Specially adapted for use in 
° keeping currently informed on the revolutionary changes in the 
Inflation relation of the Federal Government to business. The Service offers 
the only organized reporting system on all phases of the new 
Law “Inflation” Act and as a matter of general information also reports 
all new laws entering into the Roosevelt program. The special 

introductory price of $20 includes current reports to July 1, 1934. 


STANDARD FEDERAL TAX SERVICE—A four-volume Service 

New embracing an unequalled compilation of past Federal tax decisions 

and rulings, with a super-index and many helpful features by way 

ble Federal of finding lists and current rewrite bulletins. Full texts of effective 

4 Federal tax provisions and Regulations. New tax provisions such 

) No Taxes as contained in the Emergency Farm Relief Act, Electrical Energy 

—_ Tax, etc., Act, and Industrial Control Act, are incorporated in the 

Service, with all appropriate annotations, indexes, and explanations. 

Price for entire year 1934—$70. Or, the $20 Rewrite Federal Tax 
res in Service, for those who are not ready for the unabridged Service. 

for a 


"hole New i BANKRUPTCY LAW SERVICE—A thorough exposition of the 

Leute. federal bankruptcy law, new and old, reporting currently on every 
H] Bankruptcy development, including rules, forms, decisions, etc. Price, including 
a current reporting service for the next twelve months, $30; for 

erves Law 24 months, $48. 

over 

here- 


ng - To Commerce Clearing House, Inc., Loose Leaf Service Division of The Corporation Trust Company, 
Av 205 W. Monroe St., Chicago. 


t any Without obligation of any kind, send full information about the Services checked above. 
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own account, giving her own note and pledging the shares, 
the certificates being issued in her name.—Benjamin T. Bur- 


ton v. Commissioner, Dec. 8211 [C. C. H.], Docket No. 
61055. 


Tax Avoidance Transactions.—After contracting to sell 
the stocks which it owned and which were at the time of 
the contract held by certain banks as collateral security 
for indebtedness of petitioner to them, petitioner corpora- 
tion executed certain assignments of the stock to its stock- 
holders, but no actual distribution of the stock was made 
to the stockholders, as the corporation was in no position 
to make such a distribution owing to all the stock being 
held by various banks as collateral for the corporation’s 
indebtedness. “It is of course lawful for taxpayers to use 
means and methods which are legal and not tainted with 
fraud to avoid taxes. Brillen v. State of Wisconsin, 240 
U. S. 625; Isham v. United States, 17 Wall. 496. There is 
no suggestion of fraud here. However we think the ef- 
forts of the parties to consummate the sale of the stock 
without resulting in taxable profits to the corporation were 
ineffectual. Prior to the delivery of the so-called ‘assign- 
ments’ to petitioner’s stockholders, details of which are 
fully narrated in our findings of fact, all matters which 
insured the final consummation of the sale had been 
agreed upon. The form of the sale contract had been 
determined; the sale price and the terms of payment had 
been fixed; and the Philadelphia National Bank had been 
retained as depository to deliver the stock certificates and 
receive the cash consideration and otherwise act as agent 
of the parties to the sale to clear the transaction.” Taylor 
Oil & Gas Co., 15 B. T. A. 609; affd., 47 Fed. (2d) 108; 
Fred A. Hellebush et al., Trustees, 24 B. T. A. 600, affd., 6th 
Cir., June 29, 1933, followed.—Liberty Service Corp. v. Com- 
missioner, Dec. 8192 [C. C. H.], Docket Nos. 5334, 60267. 
Trammell dissents without written opinion. 
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New Tax Publications 


Control of Local Finance through Taxpayers’ Associations 
and Centralized Administration. By Claude R. Tharp, 
Published Indianapolis: M. Ford Publishing Com. 
pany, 1933. Pp. ix, 84. Price $1. 


In this thin volume, Mr. Tharp has made an interesting 
and valuable factual survey of the state taxpayers’ organi- 
zations and has surveyed certain aspects of the centraliza- 
tion movement which will be of interest to students of 
government in general and of public finance in particular, 
He has ignored the local taxpayers’ associations and mu- 
nicipal research bureaus, in which many would be at least 
as much interested as in the state organizations. He has 
likewise given little or no attention to numerous aspects 
of the centralization movement. So the book may be said 


to deal with only certain phases of the two problems desig- 
nated in its title. 


In general, Mr. Tharp appears to be enthusiastic for both 
the movements he discusses. He believes state taxpayers’ 
organizations have a large place in the development and 
maintenance of economical state government and that the 
work of such organizations lies in educating taxpayers, in- 
vestigation and research, publicity as to government affairs, 
cooperation with public officials, especially budgeting off- 
cials, and securing a sound budgeting and accounting law 
for each commonwealth and its local subdivisions. In the 
discussion of centralized financial control, he gives the so- 
called Indiana Plan a place in the sun and makes it a sort 
of criterion of the success of other plans. Among tech- 
niques other than state supervision such as that found in 
Indiana, he discusses briefly tax rate and debt limitations 
and certain miscellaneous methods. Actual review by a 
state agency of local budgets, however, seems to be his no- 
tion of the best plan. He does not believe such a method 
essentially antithetical to home rule. 


James W. Martin 


S IT cCOosT— 


To Re-type and Re-check Statements? 


Speedograph cuts such costs by reproducing all kinds 
of forms from one original, typed or written, on ordi- 
nary bond paper. Eliminates all chances of errors 
in copying, feeds automatically, registers exactly, and 
gives copies in two or more colors at once. 


No Stencils — No Expensive Supplies 


Used extensively by banks, 
accountants, auditors and 
all executive officers fot 
copying confidential in- 
, formation. 
er = Write for booklet “The Speedograph in 
Modern Business” and learn of its many 
advantages in vour office. 


THE BECK DUPLICATOR CO. 
New York, N. Y. 








